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In the District Court of the United States 
for the District of Oregon 


No. Civil 2403 


CHESTER BOWLES, Administrator, Office of 
Price Administration, 
Plaintiff, 
VS. 


L. G. TRULLINGER, 
Defendant. 
COMPLAINT 


Plaintiff, for a cause of action against defendant, 
complains and alleges that: 


1. 

Plaintiff, as Administrator of said Office of Price 
Administration, brings this action against defend- 
ant for treble damages on behalf of the United 
States pursuant to the provisions of Section 205(e) 
of the Emergency Price Control Act of 1942, as 
amended, (Pub. L. 421, 77th Cong., 2nd Sess., 56 
Stat. 23, 50 U.S.C.A., Appendix 925/e/) herein- 
after called the ‘‘ Act”’. 


dite 
Jurisdiction of this action is conferred upon the 
Court by Section 205(c) of the Act. 


Mil. 
During the times herein mentioned there has been 
in effect pursuant to the Act, Maximum Price Reg- 
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ulation No. 136, as amended, establishing maximum 
prices for sales of tractors and other like equip- 
ment. 

. 

On or about the 7th day of April, 1943, defendant 
sold a certain tractor at a price higher than the 
maximum price provided for by said Maximum 
Price Regulation No. 136. 


ve 
The transaction referred to in Paragraph IV oc- 
eurred within one year immediately preceding the 
filing of this complaint and said sale was not [1*] 
made for use or consumption other than in the 
eourse of trade or business. 


VI. : 

Three times the aggregate amount by which the 

price charged by said defendant in the transaction 

herein referred to exceeded the maximum price as 

provided by said Maximum Price Regulation No. 

136, as amended, equals the sum of 'l'wo Thousand 
Three Hundred Ninety-four Dollars ($2394.00). 


Wherefore, Administrator prays judgment on be- 
half of the United States of America against de- 
fendant in the sum of Two Thousand Three Hun- 
dred Ninety-four Dollars ($2394.00), for plaintiff’s 
costs and disbursements incurred in the prosecu- 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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tion of this action and for such other and further 
relief as to the Court may seem proper. 
/s/ MeDANNELL BROWN 
/s/ F. EK. WAGNER 
Attorneys for Plaintiff 


[Endorsed]: Filed March 24, 1944. [2] 


[Title of District Court and Cause.] 
AMENDED AND SUPPLEMENTAL ANSWER 


Comes Now the defendant whose true name is 
L. G. Trullinger and for his amended and supple- 
mental answer to plaintiff’s complaint, admits, de- 
nies and alleges: 

L. 

Defendant admits that this is an action for treble 
damages which plaintiff purports to bring under 
Section 205(e) of the Emergency Price Control 
Act of 1942, and denies the remaining allegations 
of paragraph I. 

II. 

Defendant admits the allegations of paragraph 
IT. 

IIT. 

Auswering paragraph ILI of said complaint de- 
fendant admits that at the times mentioned in the 
complaint there has been in effect a regulation 
known as Maximum Price Regulation No. 136, 
which has been amended from time to time, estab- 
lishing maximum prices for certain types of ma- 
chinery, and defendant denies the remaining allega- 
tions of paragraph ILI. 


L. G. Trullinger D 


IONS 

Answering the allegations of paragraphs IV, V, 
and VI, of said complaint, defendant admits that 
about the time stated in paragraph IV, defendant 
sold a tractor, and denies the remaining allegations 
of said paragraphs IV, V, and VI and the whole 
thereof. [3} 

Further answering plaintiff’s complaint defend- 
ant alleges that said sale was made in good faith 
and that if in said sale there was any violation of 
the Emergency Price Control Act of 1942 said vio- 
lation was neither wilful nor the result of failure 
to take practicable precautions against the oceur- 
rence of the violation. | 


Wherefore, defendant having fully answered 
plaintiff’s complaint, prays that plaintiff recover 
nothing, that said complaint be dismissed and that 
the defendant recover his costs and disbursements. 

NICHOLAS JAUREGUY 
CAKE, JAUREGUY & TOOZE 
Attorneys for Defendant. 


Dune and legal service of the within Amended 
Answer by receipt of a duly certified copy thereof, 
as required by law, is hereby accepted in Multno- 
mah County, Oregon, on this 31st day of October, 
1944. 

/s/ ADAMS F. JOY 
Of Attorneys for Plaintiff 


[Endorsed]: Filed October 31, 1944. [4] 
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ORDER AMENDING TITLE 


It having been stipulated in writing between the 
plaintiff and defendant, through their respective at- 
torneys, that the designation of the defendant of 
the above entitled action be changed from L. B. 
Trullinger to L. G. Trullinger, the true and correct 
name of the defendant, now, therefore, it is 


ORDERED 


That the title in the above entitled action be cor- 
rected by changing the name and designation of the 
defendant to L. G. Trullinger, same being the true 
and correct name of the defendant in said action 
and all files and records in the said action are here- 
by corrected accordingly. 


Dated this 6th day of November, 1944. 
JAMES ALGER FEE 
Judge 


[Endorsed]: Filed November 8, 1944. [5] 


ee 


[Title of District Court and Cause. ] 
PRETRIAL ORDER 
A pretrial proceeding in the above entitled cause 
was held at Portland, Oregon, on the 16th day of 


October, 1944, before the undersigned, one of the 
judges of the above entitled court, and under the 
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direction of the court. At said pretrial proceeding 
the following proceedings were had to-wit: 


dk 
ADMITTED FACTS 


(a) It is admitted in this case that this action 
is brought under Section 205(e) of the Emergency 
Price Control Act of 1942 (although defendant 
does not admit that plaintiff has the right to bring 
this action), and it is admitted that jurisdiction of 
this action is conferred upon the court by Section 
205(c¢) of said act. 

(b) It is also admitted that on the 7th day of 
April, 1943, there was in effect, pursuant to said 
act, maximum price regulation No. 186 as amended 
establishing maximum prices for certain types of 
tractors and other types of machinery. 

(c) It is admitted that on or about the 7th day 
of April, 19438, the defendant sold a certain tractor 
to one Earl Gilmore. It is also admitted that the 
defendant received from the purchaser of said 
tractor the sum of $2,800.00 (defendant claiming 
that said sum included the purchase price of other 
articles of personal property). [6] 


KI. 
ISSUES IN CONTROVERSY 


The following issues are in controversy in this 
case: 

(a) The plaintiff contends, but the defendant de- 
nies, that the particular tractor and other articles 
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of personal property which defendant claims he 
sold, were covered by said maximum price regula- 
tion No. 186. 

(b) The plaintiff contends, but defendant denies, 
that the tractor was sold at a price higher than the 
maximum price provided for by said maximum 
price regulation No. 1386. Plaintiff contends, that 
the correct ceiling price covering this sale was 
$2002.00. 

(c) The plaintiff contends, but defendant denies, 
that said sale was made for use or consumption in 
the course of trade or business. In this connection, 
defendant contends that said sale was for the per- 
sonal use of the purehaser thereof, and that such 
personal use does not constitute use in the course of 
trade or business. 

(d) In the event the court finds that said sale 
was covered by said maximum price regulation No. 
136, and that plaintiff has the right to bring this 
action and that the price at which defendant sold 
said tractor was higher than the maximum price 
provided by said regulation, the next issue pre- 
sented is: What was the amount of said excess? 

(e) In the event it is found that defendant vio- 
lated said maximum price regulation and that 
plaintiff has the right to bring this action, it is 
contended by defendant, but denied by plaintiff, 
that said sale was made in good faith and that said 
violation was neither wilful nor the result of fail- 
ure to take practicable precautions against the oe- 
currence of the violation. 


L. G. Trullunger i) 
LE. 
EXHIBITS 


The following exhibits have been produced by the 
respective parties, in each case exhibited to the ad- 
verse party, but with the permission of the court 
have not yet been marked as pretrial exhibits. 

(a) Plaintiff produced as a pretrial exhibit ‘*Col- 
lation No. 1, Office of Price Administration, Part 
1390—Machinery and Transportation equip- [7] 
ment— Maximum Price Regulation No. 136 as 
amended—Machines and Parts, and Machinery Ser- 
vices’’, and copy of bill of sale from L. B. Trul- 
linger to Earl Gilmore and with consent of defend- 
ant reserves right to produce original at trial. 

(b) Defendant produced and exhibited to plain- 
tiff two bundles of bills, invoices and similar docu- 
ments covering repair parts. 

The foregoing consists of the matters agreed up- 
on at said pretrial conference and of the issues in 
controversy and said issues are to be tried and 
determined by the court in the above entitled ac- 
tion, and both parties have waived trial by jury. 

The above entitled cause is hereby set for trial 
before the court without a jury for Tuesday, No- 
vember 14, 1944, at 10:00 o’clock A.M. 

Dated this 13th day of November, 1944. 

CLAUDE McCOLLOCH 
Judge 
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Approved : 
/s/ ADAMS FE JOY 
Of Attorneys for Plaintiff 
/s/ NICHOLAS JAUREGUY 
Of Attorneys for Defendant 


[Endorsed]: Filed November 13, 1944. [8] 


————._ 


[Title of District Court and Cause.] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above-entitled action was tried by the court 
without a jury, a jury having been waived, on the 
13th day of November, 1944, starting at 1:30 P.M. 
Plaintiff appeared by his attorneys F. E. Wagner, 
Adams F. Joy and James A. Little, and defendant 
appeared in person and by his attorney, Nicholas 
Jaureguy (of Cake, Jaureguy & Tooze). Evidence 
was introduced on behalf of each of the parties 
and after having considered said evidence and the 
arguments of counsel, the court does now make and 
enter the following 


FINDINGS OF FACT 


il 
Jurisdiction of this action is conferred upon the 
court by Section 205 (c) of the Emergency Price 
Control Act of 1942, as amended, 50 U.S.C.A. Ap- 
pendix See. 925 (c¢) and plaintiff contends that he 
has the right to bring this action pursuant to the 
provisions of See. 205 (e) of said act for an alleged 
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violation by defendant of said act, in that plaintiff 
contends that defendant on or about the 7th day of 
April, 1943, sold a certain tractor at a price higher 
than the maximum price which plaintiff contends 
is provided by Maximum Price Regulation No. 136. 


IL. 

On or about the 7th day of April, 1948, defend- 
ant sold a certain tractor for the sum of $2,800.00. 
On said date there was in effect, pursuant to said 
Act, Maximum Price Regulation No. 136 as 
amended establishing maximum prices for certain 
types of tractors and other types of machinery. [9] 


JUNE 
The said sales price of $2,800.00 for said tractor 
was in excess of the maximum price provided ther- 
for by said Maximum Price Regulation No. 136 in 
the approximate amount of $462.50. 


. NEVE “—- 

The sale of said tractor was to one Earl Gilmore 
and said Gilmore was the ultimate consumer and 
said sale was made to him for use or consumption 
not in the course of trade or business within the 
meaning of the Emergency Price Control Act. ° 

Based upon ‘said above Findings of Fact the 
court makes the following 


CONCLUSION OF LAW 


I. 
In said sale by defendant there was no violation 
by him of Maximum Price Regulation No. 136. 
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II. 

Any right of action in connection with said sale 
is in said purchaser, Earl Gilmore, and not in plain- 
tiff herein. 

iniele 

Defendant is entitled to a judgment that plain- 
tiff recover nothing and that his complaint be dis- 
missed, and the court directs the entry of such 
judgment. 


Dated this 6th day of December, 1944. 
CLAUDE McCOLLOCH 
Judge 


[Endorsed]: Filed December 6, 1944. [10] 


In the District Court of the United States 
for the District of Oregon 


Civil No. 2403 


CHESTER BOWLES, Administrator of the Office 
of Price Administration, 
Plaintiff, 
VS. 


L. G. TRULLINGER, 
Defendant. 
JUDGMENT 


The above entitled action having heretofore been 
tried before the Court without a jury, and the 
Court having heretofore entered its Findings of 
Fact and Conclusions of Law; 
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Now, Therefore, based upon said Findings of 
Fact and Conclusions of Law 
It is hereby Ordered and Adjudged that the 
plaintiff recover nothing and that his complaint be 
and the same is hereby dismissed. 


Dated this 6th day of December, 1944. 
CLAUDE McCOLLOCH 
Judge. 


Due and legal service of the within proposed 
Judgment, by receipt of a duly certified copy there- 
of, as required by law, is hereby accepted in Mult- 
nomah County, Oregon, on this 30th day of Novem- 
ber, 1944. 

F. E. WAGNER 
Of Attorneys for Plaintiff 
EKA 


[Endorsed]: Filed December 6, 1944. [11] 


[Title of District Court and Cause. ] 
NOTICE OF APPEAL 


To L. G. Trullinger, Defendant Above Named and 
to Cake, Jaureguy and Tooze, His Attorneys. 


Notice is hereby given that Chester Bowles, Ad- 
ministrator, Office of Price Administration, plain- 
tiff above named, hereby appeals to the Circuit 
Court of Appeals for the Ninth Cireuit, from that 
certain judgment dismissing said action made and 
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entered in the above entitled action on the 6th day 
of December, 1944. 


' Dated at Portland, Oregon, this 23rd day of De- 
cember, 1944. 
(Signed) F. E. WAGNER 
(Signed) W. DUNLAP CANNON, Jr. 
Attorneys for Appellant 
Chester Bowles, Adminis- 
trator 


[Endorsed]: Filed December 28, 1944. [12] 


[Title of District Court and Cause.] 
DESIGNATION OF RECORD 


Comes now the plaintiff above named and as ap- 
pellant in the above entitled action submits the fol- 
lowing as his Designation of Record on the appeal 
of said matter to the United States Circuit Court 
of Appeals for the Ninth Circuit. 

. Plaintiff’s Complaint 

. Defendant’s Amended Supplemental Answer 
Order Amending Title 

. Pre-Trial Order 

. Findings of Fact and Conclusions of Law 

. Judgment 

. Transcript of Proceedings of Pre-Trial Con- 
ference, Oct. 2, 1944. 

8. Transcript of Trial Proceedings, November 
18, 1944 


ASAI pp wh 
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9. Order to send all exhibits including Plaintiff’s 
and Defendant’s exhibits introduced in evidence, 
Nos. 1 to 3 inclusive. 

10. Notice of Appeal 

11. Order Extending Time to lodge record in 
Circuit Court of Appeals 

12. This Designation of Record 


Dated at Portland, Oregon, this 14th day of 
March, 1945. 
/s/ ¥F. KE. WAGNER 
Of Attorneys for Appellant 
[13] 
State of Oregon 
County of Multnomah—ss. 

Due and legal service of the foregoing Designa- 
tion of Record is hereby accepted in Portland, 
Multnomah County, Oregon, this 14th day of 
March, 1945, by receipt of a certified copy thereof. 

/s/ NICHOLAS JUAREGUY 
Of Attorneys for Defendant 


[indorsed]: Filed March 14, 1945. [14] 


os 


[Title of District Court and Cause.] 
ORDER 


It appearing necessary that the original exhibits 
in the above described case accompany the tran- 
seript of record on appeal to the Circuit Court of 
Appeals for the Ninth Circuit, 
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It Is Ordered that the Clerk of this court send 
the original exhibits numbered 1, 2 and 3 filed in 
this case, to the Clerk of the Cireuit Court of Ap- 
peals for the Ninth Circuit. 


Dated at Portland, Oregon, this 19th day of 
March, 1945. 
CLAUDE McCOLLOCH 
Judge. 


[Endorsed]: Filed March 19, 1945. [15] 


oy 


[Title of District Court and Cause.] 
ORDER EXTENDING TIME 


This matter came on to be heard upon appliea- 
tion of the plaintiff for an order extending the 
time within which to file its record on appeal and 
it appearing to the Court that plaintift’s Notice of 
Appeal was dated December 23, 1944, and was filed 
December 28, 1944, and it further appearing to the 
Court that said application for extension of time 
should be allowed, it is 

Ordered that the time within which plaintiff has 
to file its record on appeal in the above entitled ac- 
tion be and the same hereby is extended for a per- 
iod of thirty days from the 3rd day of February 
1945 and to and including the Sth day of March 
1945. 
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Dated this 30th day of January 1945. 
JAMES ALGER FRE 
United States District Judge 
Approved : 
NICHOLAS JAUREGUY 
Of Attorneys for Defendant 


[| Endorsed]: Fuled Jan. 30, 1945. [16] 


[Title of District Court and Cause.] 
EXTENSION OF TIME 


This matter came on to be heard upon the appli- 
cation of the above named plaintiff for an order 
granting an additional extension of time within 
which plaintiff may file his transcript on appeal 
and it appearing to the Court that said application 
should be allowed it is 

Ordered that the time within which plaintiff may 
file his transcript on appeal in the above entitled 
action be and the same is hereby extended for a 
period of twenty days from and after the 5th day 
of March, 1945, to and including the 25th day of 
March, 1945. 


Dated this 2nd day of March, 1945. 
JAMES ALGER FEE 
United States District Judge 
Approved : 
NICHOLAS JAUREGUY 
Of Attorneys for Defendant 


[Endorsed]: Filed March 2, 1945. [17] 
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CLERK’S CERTIFICATE 
United States of America 
District of Oregon—ss. 

I, Lowell Mundorff, Clerk of the District Court 
of the United States for the District of Oregon, do 
hereby certify that the foregoing pages numbered 
from 1 to 18 inclusive, constitute the transcript of 
record upon the appeal from a judgment of said 
court in a cause therein numbered Civil 2403, in 
which Chester Bowles, Administrator, Office of 
Price Administration is plaintiff and appellant, 
and L. G. Trullinger is defendant and appellee; 
that said transcript has been prepared by me in ac- 
cordance with the designation of contents of the 
record on appeal filed by the appellant and in aec- 
cordance with the rules of Court; that I have com- 
pared the foregoing transcript with the original 
record thereof and that it is a full, true and cor- 
rect transcript of the record and proceedings had in 
said court in said cause, in accordance with the 
said designation, as the same appears of record and 
on file at my office and in my custody. 

I further certify that 1 have enclosed under sepa- 
rate cover a duplicate transcript of the testimony 
taken in this cause together with exhibits 1 2 and 3. 

In Testimony Whereof, I have hereunto set my 
hand and affixed the seal of said Court in Portland, 
in said District, this 19th day of March, 1945. 

[Seal] LOWELL MUNDORFFE 

Clerk 
By F. L. BUGK 
Chief Deputy [18] 
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In the District Court of the United States 
for the District of Oregon. 


Civil No. 2408. 


CHESTER BOWLES, Administrator, Office of 
Price Administration, 
Plaintiff, 
vs. 


L. G. Trullinger, 
Defendant. 
Portland, Oregon, Monday, October 2, 1944. 
10:25 o’clock A.M. 


Before: 
Honorable Claude McColloch, Judge. 


Appearances: 
Mr. Adams Ff. Joy, Attorney for the Plaintiff. 
Mr. Nicholas Jaureguy, Attorney for Defend- 
ant. 
Alva W. Person, Court Reporter. 


PRE-TRIAL 


Mr. Jaureguy: Your Honor, this is a pre-trial 
of a case of the OPA. 

The Court: Are you going to call some matter ? 

Mr. Jaureguy: No, we don’t want any time. 

The Court: I mean now this morning. You have 
an OPA matter and | am rather prepared for what 
might happen. 

Mr. Jaureguy: Well, I will merely say, this is 
an action for treble damages brought by the Ad- 
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Ministrator and counsel has just offered to give me, 
or loan me, a copy of the regulation that was in 
force at the date of the sale. They have furnished 
all their regulations and they are all of later date, 
with amendments. So he is going to furnish me 
that, and he is going to underline these portions of 
it which are applicable to this case and which sim- 
plifies matters, I want to say, considerably to me, 
because I am having trouble with it and I don’t 
have these transactions in the regulation. 

It will be our contention at the trial that there 
wasn’t any overcharge, on account of the fact that 
there were many additicnal parts that were given, 
and, therefore, when you take new parts that were 
given along with a tractor there were no additional 
parts and it came within the limits. 

I might say that the defendant thought at the 
time that the—he hadn’t read the regulations, but 
he thought at the time he was dealing with another 
provision of selling a guaranteed machine but he 
made the mistake of not giving the guarantee in 
writing, so the regulations require a guarantee must: 
be given in writing. I think had it been in writing 
it would not have been over the ceiling, but he 
erred in giving it orally. [2*] 

The other contention to be made at the trial is, 
this action is not properly brought. It is not an 
action by the Administrator but by the purchaser. 
Your Honor may recall, the purchaser, under cer- 
tain circumstances, has the right. Under other cir- 


*Pazge numbering appearing at top of page of original Reporter’s 
Transcript. 
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cumstances the Administrator has. There have been 
decisions on this point and they are somewhat at 
variance. ‘Iwo decisions [ have run across are 
eertainly in favor of the defendant in this case, 
and that is the Administrator has not the right to 
bring this action. However, I have run across one 
lately to the contrary. 

So that will be I think the probable legal point 
in it, and that is about the size of it, so far as the 
defendant is concerned. 

The Court: How much is involved? 

Mr. Jaureguy: The alleged overcharge is about 
$800, and they are suing for treble damages. 

Mr. Joy: If the Court please, Mr. Jaureguy has 
stated it is rather a simple case. I have two ex- 
hibits I would like to introduce, if I may. One is 
the regulation itself and the other is evidence of the 
sale of the tractor itself. I am introducing those 
two exhibits. 

We contend the Administrator does have the 
right of action, inasmuch as there was no guaran- 
tee, in writing, as is provided to require that. Of 
course the sale was over the ceiling and the treble 
damage right is given in the Act itself. [3] 

The Court: Well, you pleaded good faith under 
the amended statute, Mr. Jaureguy? 

mr. Joy: No. 

Mr. Jaureguy: I don’t know as my answer 
would be sufficient for that. The statute had not 
been amended. It just came to my attention about 
a week ago, the amendment to the statute. I will 
wish, however, in the pre-trial order to cover that, 
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unless your Honor thinks I should also file an 
amended answer. 

The Court: I think you should. That is the 
practice in other cases—an amended and supple- 
mental answer. 

Mr. Jaureguy: Yes. Your Honor, prior to the 
filing, or the tendering of the pre-trial order, I will 
present an amended answer to show good faith. I 
understand of course from counsel about them. He 
has not stated today, but he discussed with me when 
I saw him before, that the Administrator does not 
have the right of action; that only the purchaser 
has the right of action. 

Mr. Joy: Yes, your Honor. The Administrator 
has the right of action, we claim. 

The Court: When would you hke to try this 
ease ? 

Mr. Jaureguy: I would like to try it before the 
latter part of this month, or any time after that 
would be all right. 

Mr. Joy: Any time, your Honor, suits us. 

The Court: November 14th? [4] 

Mr. Jaureguy: November 14th is satisfactory 
GO Mine: 

Mar. Joy: “Tat 1s"te. 

Mr. Jaureguy: Now I have some _ exhibits 
here 


The Court: Suppose you just identify them be- 
tween yourselves and with the Reporter. 

Mr. Jaureguy: Yes. I would like to use them 
for the trial, and I would hke also to have either 
the regulation to be used, or a copy of them. 
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The Court: Work that out between you. Mr. 
Joy knows the contents of them, doesn’t he? 

Mr. Jaureguy: he matter I have here is a mass 
of invoices showing the new parts he had pur- 
chased. 

The Court: I will take this other matter up 
now. 

(Thereupon the pre-trial hearing was con- 
eluded.) [5] 


[Title of District Court and Cause. ] 
REPORTER’S CERTIFICATE 


I, Alva W. Person, hereby certify that I reported 
in shorthand all of the proceedings had upon the 
pre-trial of the case wherein ‘‘Chester Bowles, Ad- 
ministrator, Office of Price Administration,’’ 1s 
plaintiff, and ‘“L. G. Trullinger”’ is defendant, Civil © 
No. 2403, heard October 2, 1944, before the Honor- 
able Claude McColloch, Judge; that I have pre- 
pared a transcript of said proceedings, and the 
foregoing five pages, numbered 1 to 5, both inelu- 
sive, contains a full, true and correct record of said 
proceedings. 


Dated at Portland, Oregon, this 28th day of Feb- 
muary, A. D. 1945. 


Court Reporter [6] 
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Portland, Oregon, Monday, November 13, 1944 
1:30 o’clock P. M. 
Before: 
Honorable Claude MeColloch, Judge. 


Appearances: 
Mr. Adams F. Joy and James A. Little, Attor- 
nevs for the Plaintiff. 
Mr. Nicholas Jaureguy, of Attorneys for De- 
fendant. 


TRIAL PROCHEDINGS 


The Court: Go ahead, Mr. Joy. 

Mr. Joy: If the Court please, this case comes 
before the Court as a result of a crawler-type Allis- 
Chalmers tractor by the defendant to one KE. Gil- 
more, at a price alleged by the plaintiff to be m 
excess of the proper ceiling price as [7] allowed by 
Maximum Price Regulation 136. ‘The overcharge 
in this case is alleged to be $798, inasmuch as the 
correct ceiling price is $2002, and it 1s admitted its 
selling price was $2800. 

The evidence will show that the tractor was sold 
in an as-is condition and not guaranteed. 

If the Court please, I would like to move the 
Court for the admission of Mr. James A. Little, 
who is at my right, who is employed as an attorney 
at the Office of Price Administration. There is a 
written application for Mr. Little’s admission. 

. The Court: All right. Mr. Jaureguy. 
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Mr. Jaureguy: If your Honor please, as Mr. 
Joy says, this case involves the sale of a tractor and 
it is contended by the OPA that the sale was be- 
yond the ceiling price. We admit there was a trac- 
tor involved but that is all we admit. 

In that respect our contentions are, first, that 
what was sold is not within the regulation itself 
claimed was violated; second, that there were other 
things sold besides the tractor; and, third, that if 
there is a cause of action that cause of action is in 
the purchaser and not in OPA. 

I would like to elaborate a little bit on the first 
two of those points particularly. 

Mr. Trullinger, who at that time had a sawmill 
in [8] Hood River and now has one in The Dalles, 
had purchased this tractor from a farmer sometime 
before that. In the summer of 1942 he put in meny 
repair parts, and it so happens he didn’t use the 
tractor much that year. The amount that he used it 
it would be estimated to equal about thirty day’s 
use, so these repair parts had had very little use, 
and then in 1943 he determined to put in more 
parts so that when he came to use the tractor again 
it would be in first-class condition. So he pur- 
chased additional parts in 1943, and we will have 
an itemized statement of most of the parts, as far 
as the number of parts are concerned. 

So far as another set of parts, they go to the 
track, what is known as the track. That is the 
thing that goes around. And he has shown what 
that cost him, about $250, being about $500 that he 
put in parts in 1943, which had not been used at 
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all, in addition to approximately what you would 
estimate to be the amount of labor to install them. 
So that he had a tractor here on which the ceiling 
price would have been 55 per cent of the new price, 
if he had not put any new parts in whatever. 

Then he advertised it for sale and Mr. Gilmore 
came up from Dallas and looked at it, and all these 
new parts, of course they were not secondhand 
parts of secondhand machines; they were new 
parts; and so he sold it for $2800. 

There was a misunderstanding—I can say this 
with [9] respect to the ceiling price; I have said to 
your Honor that a secondhand machine ceiling 
price is 55 per cent of the new price. Mr. Trul- 
linger and I think Mr. Gilmore, too, were of the 
opinion that the amount of the new price on which 
that 55 per cent is based is of a machine delivered; 
that is, a machine to be bought in Hood River or 
The Dalles; that in the event by studying the regu- 
lation that the new price upon which the 55 per 
eent is calculated is f.o.b. factory. which of course 
is much different, but the parties here believed 
when they took the machine as it was and the new 
parts, that the price was about equivalent to a ceil- 
ing price. I may say that he sold not only the trac- 
tor but he sold two parts on the tractor, I think it 
is admitted by the OPA he could make an extra 
charge for. 

‘Then he also sold all these used parts that had 
been taken out of the tractor. He also sold those. 
That is, he sold the new ones that had been put in 
the tractor and the old ones that had been taken 
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out, because they are of use to a person who has a 
tractor. Something goes wrong and he can’t get 
new parts, he can use the old ones; so instead of 
having to sell the tractor, why, the tractor guard 
and the bull hook and parts that went in the trac- 
tor, although many parts, I may say, were dupli- 
cated, although I may say after My. Gilmore took 
the machine for some reason or other he never took 
the parts and I don’t think it will be denied [10] 
those parts were part of the sale price. 

So I think if your Honor finds that the sale of 
the tractor and the sale of the parts was within this 
regulation 136, that they claim was violated—and I 
am not going into that now, because it is just taking 
that regulation and going over, and over and over it 
—If think your Honor will find it was not, that the 
price which was charged for this merchandise was 
not in excess of the ceiling price. | 

Then the last point we make is that, if there was 
a violation, the right of action does not lodge with 
the OPA but the right of action lodges with the 
purchaser, the rule being as it existed at that time * 
and as it now exists with respect to this transaction, 
that either the purchaser has a right of action for 
damages or the Office of Price Administration has 
a right of action for damages, but there is no dupli- 
cation. The statute says that the purchaser has a 
right of action for the business for use or consump- 
tion other than in the course of trade or business, 
and that expression, use or consumption other than 
in the course of trade or business, bas been con- 
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strued I think perhaps seven or eight times by 
various Courts, and I think that we will satisfy 
your Honor that most of the Courts have construed 
it to mean that a purchase for resale does not have 
a cause of action because he has purchased for use 
or consumption in the course of trade or business, 
but that a person who is [11] himself the ultimate 
consumer has not purchased for use in the course 
of trade or business but he has purchased for his 
own use, and I think it will not be disputed here 
Mr. Gilmore purchased this machine for his own 
use and for that additional reason we say that the 
plaintiff is not entitled to recover because any cause 
of action is not in the Administrator but in the 
purchaser. 

Mr. Joy: Call Mr. Gilmore. Will you come up, 
please. 

PLAINTIFE’S EVIDENCE 


KARL GILMORE 


was thereupon produced as a witness in behalf of 
the plaintiff and, having been first duly sworn, tes- 
tified as follows: 


Direct Examination 


By Mr. Joy: 
Q. Will you state your name to the Court, 
please ? A. lHarl Gilmore. 
Q. And what is your business or occupation ? 
A. Logging. 
@. How long have you followed that? 
A. Some thirty-four years. 
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Q. On or about April 7th, 1943, did you pur- 
chase a crawlei-type Allis-Chalmers tractor from 
the defendant, Mr. L. G. Trullinger ? 

fm Yes, sir. 

Q. And what did you pay for that? [12] 

A, ‘twenty-eight hundred dollars. 

Q. Will you describe the tractor in this way? 

A. Well, the tractor, in my own opinion, should 
mean, and the condition of the tractor was very 


poor 
Mia. Jaureguy: I move that that be stricken. 

r. Joy: Just a minute. 

What kind of tractor was it? 

Allis-Chalmers. 

Was it a crawler-type? 

Crawler-type. 

What equipment did you receive in addition 

to the tractor itself? What extra equipment, if 

any, did you receive ? 

A. Well, there was one bull hook, one grease 
gun, and two wrenches for the eat. 

Q. Did you compare the serial number which 
was on the bill of sale you received from the de- 
fendant with the actual serial upon this tractor ? 

A. I did. 

@. And it was the identical serial number? 

A. Right. 

Q. Do you know the horsepower of this ma- 
chine when it was rated at the drawbar? 

A. Supposed to be 50 horsepower. 


OQrOoror 
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Q. What did you receive in writing, and what 
type of a written instrument, if any? [13] 

A. Just a bill of sale. 

Q. Was anything m the nature of an invoice 
given you, a written invoice? 


A. Nothing. 

Q. Now for what purpose did you buy this 
tractor? A. For logging. 

Q. And did you use it for logging? 

A. Very little. 

Q. And why? 

A. Because it was no good. 

Q. Will you deseribe why it was no good? 

A. It would not pull. There was water in the 


block. It was a cracked block. It would break the 
sleeve in two. 

Q. How many times a week—how long did you 
use this for your purposes of logging? 

A. Well, I imagine I did for three weeks, but I 
didn’t log but actually one day. 

Q. As the result of this condition you have de- 
seribed ? A. Yes. 

Q. How did that affect your business as to log- 


ging ? A. Pretty much. 
Q. Did I ask you how many years you had fol- 
lowed in the logging trade? A. Yes. 


The Court: Q. Thirty years. [14] 

Mr. Joy: Q. Thirty years? 

A. Some thirty-four. 

Q. You understand your business, then, do you? 
A. J think I do. 
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Q. Now as regards the actual sale, you remem- 
ber the occurrence. Who was present? 

A. Oh, me and my wife. 

@. And who else? You and your wife and who 
else? A. And Mr. Trullinger. 

Q. The three of you? A. That is all. 

Q. All right. At that time what price was 
asked? What price was asked at that time? 

A. Twenty-eight hundred. 

@. And you paid the twenty-eight hundred dol- 
lars? eee | did. 


Q. In Cash? A. In eash. 
Q. What was said, if anything, relative to a 
guarantee ? 


A. He said that the price wasn’t right to guar- 
antee it. It wasn’t enough money to guarantee the 
cat. 

Q. Did you understand by that that if you had 
paid him more money he would have guaranteed it ? 

A. Possibly. 

Q@. In any event, your statement is now that he 
did not guarantee [15] it? 

. A. That is right. 

Q. Did he affiramatively state that he would not 
guarantee it? 

A. That is right. He said there was no guaran- 
tee with it. 

Q. Did Mr. Trullinger at that time state any- 
thing to you relative to the mechanical condition 
of this tractor? 


32 Chester Bowles vs. 


A. Yes. He said it was in pretty fair condition. 
He said he reconditioned it himself, although he 
said that there was a spark plug that wasn’t work- 
ing right, which was making it miss. 

Q. Did you later determine whether that state- 
ment was correct? As a mechanical statement, I 
mean ? 

A. No. That statement wasn’t correct. There 
was water in the—— 

Q. You have had considerable experience with 
mechanics, have you not? 

A. Ihave, but I am not a mechanic, though. 

Q. But you understand, do you not, the tractor 
had a cracked block? 

A. That is right, yes. I had a mechanic look 
for me, too. 

Q. Did you in this instance have a mechanic 
look into it? A. Yes, I did. 

Q. Was it, in fact, a cracked block when you re- 
ceived it? 

A. That is right. It must have been. 

Q. And the mechanic told you that? [16] 

A. Yes. 

Mr. Jaureguy: Just a minute. I move that that 
be stricken—what the mechanic told him. 

The Court: Stricken. 

Mr. Joy: All right. 

@. Now you are following this logging industry, 
the business of logging, as a livelihood, aren’t you? 

A. That is right. 

Q. And are you paid particularly? I mean, in 
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this operation in which you have attempted to en- 
gage with this tractor how are you paid? How do 
you receive your pay? 

Mr. Jaureguy: I object to that as incompentent, 
irrelevant and immaterial. 

Mr. Joy: Well, your Honor, I wanted to show 
what was interrupted, his line of work that was in- 
terrupted by the quality of this machinery he pur- 
chased. 

ee Court: Why? lam not in a hurry but I 
just don’t see why you want to do that? If you 
want to do it bad enough I might let you do it. I 
just wondered why you want to do it. 

Mr. Joy: Well, under this regulation, your 
Honor, I wanted to show that this was used in the 
course of trade and business. You know that is a 
phrase in the regulation I think on one side as 


contrasted with 

The Court: You might stand up and tell me 
what your construction of the regulation is. Mr. 
Jaureguy has told me {17] his construction of it. 

Mr. Joy: Your Honor, if possible I should have 
answered Mr. Jaureguy. 

The Court: Well, do it now. 

Mr. Joy: It is our contention there are two types 
of sales, the retail sale, which I don’t think I need 
to describe, or the wholesale type of sale, which is 
referred to in the regulation as the sale in the 
course of trade or business. The word ‘‘wholesale”’ 
is not used. By that the regulation, as we interpret 
it, means anything used for the purpose of making 
a livelihood, which is said to be in the course of 
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trade or business. In other words, a retail pur- 
chase is something that you consume; it is consumer 
goods; whereas a purchase made for use in the 
course of trade or business, such as we claim a trac- 
tor to be for the purpose—and I was trying to bring 
out the same as his living that way; that is, some- 
thing purchased in the course of trade or business 
we claim takes it out of the retail purchase. I 
don’t like to say, common sense will tell you but 
the retail purchase is for consumer trade. 

The Court: Who has the right to sue there? 

Mr. Joy: The purchaser. After thirty days it 
is an alternative right that both the Administra- 
tor 

Mr. Jaureguy: That doesn’t apply to this ease. 

Mr. Joy: I am wrong at that, your Honor. I 
wish to re- [18] tract that. Now at the present 
time that holds good but at the time of this pur- 
chase it lay only in the purchaser, if it were at a 
retail level. We claim, whether I am presenting it 
or not, that anything in the nature of a tractor, 
which was used in the industry, is certainly used 
in the course of trade. 

The Court: Well, when did this happen? 

Mr. Joy: The 3rd of April—7th of April, 1943. 

The Court: Well, at that time wasn’t there an 
option ? 


Mr. Joy: No. The exclusive right lay in the 
purchaser at that time. There is now an option 
after thirty days. 


Co 
Or 
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The Court: Wasn’t there something about fifty 
dollars? No; it was all in the purchaser. 

fir, Joy: Well, either way; cither the over- 
charge of $50 or treble the overcharge. 

The Court: What about all these secondhand 
sales that you are policing, the refrigerators and 
electric stoves? 

Mr. Joy: Yes, your Honor. 

The Court: And old luggage, and things like 
that ? 

Mr. Joy: That was a sale in what we call—that 
is a retail sale, your Honor, and you may sue for 
three times the amount of the overcharge or $50, 
whichever is the greater. 

The Court: No. Some of these women around 
here are cleaning up a lot of their old stuff and 
you are checking on them all the time. [19] 

Mr. Joy: That is right, your Honor. 

The Court: They run an ad in the paper and 
say, ‘‘We have a waffle iron in good condition for 
sale,’’ and they will get a telephone call from some- 
body and it will turn out that will be one of your 
investigators. They will say, ‘‘We have read the 
ad,’ but if they have been successful and sold that 
to some junkman he would come to their house 
and they get a price above the ceiling he would 
have had the right to sue there. 

Mr. Joy: <As of today, your Honor? 

The Court: No; as of that date. 

Mr. Jov: As of that date? 

The Court: Yes. 
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Mr. Joy: The right would lie with the junkman. 

The Court: Well, what is the difference be- 
tween selling a used refrigerator and selling a used 
tractor? 

Mr. Joy: Because a used tractor is sold for the 
purpose of earning a living. That would be in the 
course of trade or business. 

The Court: Well, i other words, if it had been 
a refrigerator of a commercial type you think the 
rule would be different ? 

Mr. Joy: I would say-—— 

The Court: Or a butcher shop? 

Mr. Joy: one of those would be all right. 

[20] 

The Court: They don’t have to be so big as that. 
Just think of two refrigerators now. They have 
commercial sizes and residential sizes. At the time 


you are talking about one of them was sold and so 
likely the right would have been in the purchaser ; 
if a commercial type were sold the right would 
have been, by your argument, in the OPA, in the 
Government ? 

Mr. Joy: Well, I suppose that does reach a zero 
point somewhere. 

The Court: I am just trying to get the distinc- 
tion you make. Suppose this had been a 7-passen- 
ger automobile for pleasure purposes rather than 
a tractor? 

Mr. Joy: That would have been a retail sale, 
your Honor. 
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The Court: The right would have been in the 
purchaser ? 

Mr. Joy: That is right. 

The Court: And if it had been a pickup for use 
in business the right would have been in the OPA, 
the same as vou claim now for this tractor? I am 
just trying to get your distinetion ? 

Mr. Joy: Yes, your Honor. I am going to try to 
answer it. It is getting pretty close. 

The Court: I don’t want to drag you away, 
other than close. I should think by your logic if 
you could say for this tractor you could say for the 
sale of a pickup truck to be used in the business. 

[21] 

Mr. Joy: I think a pickup truck is considered 
a truck as contrasted with a pleasure car. 

The Court: That is the issue, isn’t it, Mr. 
Jaureguy ? 

Mr. Jaureguy: That hits it pretty close, I think. 
I can give another illustration, however, if you will 
pardon me for interrupting. 

Mr. Joy: Yes. I want to give one, too. 

Mr. Jaureguy: Just as an illustration, one of 
the judges gave. I would lke to use this one that 
one of the judges gave. 

The Court: Does he have authority to support 
his views? 

Mr. Jaureguy: Yes, he has some authorities, 
and I have authority, too. One of the judges uses 
this: If a man happens to use boots and he is a 
farmer, if he uses boots to go out hunting or around 
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the place, he has the exclusive right of action, but 
if he uses boots in connection with his irrigation, 
or something of that kind, then he has no right and 
the OPA has the right of action. 

The Court: The regulation has been changed, 
as I understand it? 

Mr. Jaureguy: Only in this respect: The pur- 
chaser has the exclusive right, but if he does not 
exercise it within thirty days the OPA has the 
right. 

My. Joy: That is right. The first thirty days it 
is the exclusive right, but after the first thirty days 
the [22] OPA has it. To determine whether it is in 
the course of business, if I may give an example 
to say some printer down here sells a printing press 
to another printer, it certainly could not be very 
different from a logger selling a logging tractor 
to another logger who was going to use it for ex- 
actly the same purpose. 

The Court: If this transaction happened now 
to be actionable after thirty days the OPA would 
have the right of action? 

Mr. Jaureguy: Yes, that is correct. 

Mr. Joy: We claim, your Honor, in this ease 
a purchaser would never have a right of action, be- 
cause this is a sale in the course of trade or busi- 
ness, in which case it is only in retail that the pur- 
chaser ever has the right. 

The Court: Not according to Mr. Jaureguy’s 
contention. 

Mr. Joy: J can’t subscribe to that. 
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The Court: You will subscribe to that if this 
happened: You would have a right of action for 
three times, and you don’t agree here he would 
have it from today? 

Mr. Joy: That is right. The purchaser would 
never have a right of action in retail purchase. | 
think there will be a slight difference in the number 


of days, but we are not going to— 

The Court: Well, retail purchase is a treacher- 
ous term, isn’t it? 

Mr. Joy: Your Honor, if I am not repeating 
myself, we [23] look to the use largely, however, 
although it is formal in the case of a tractor that 
is being used for agricultural purposes, that we 
also claim is in the course of trade or business, be- 
cause it is in the same general business. It is being 
used for the purpose. of earning business or profit. 

The Court: The distinction does not revolve 
around whether or not it is retail, does it, surely? 
Doesn’t that confuse the question, to state it that 
way? Suppose he bought this tractor from a sec- 
ondhand dealer in tractors and similar equipment, 
that would be a retail purchase ? 

Mr. Joy: The purpose for which it is used will 
be the test of use to which it is put. 

The Court: The word ‘‘retail’? does not come 
in at all in the discussion, does it 2 

Mr. Joy: I think it has no place in this case. 
It has nothing to do with this case. It is absolutely 
redundant, if that is the right word. 
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The Court: Do you want to make a little contri- 
bution on this? 

Mr. Jaureguy: I want to say when it comes to 
arguing this I want to go into it at some length. 

The Court: All right. 

Mr. Jaureguy: But the question now, if we may 
refer to that, before the Court, is not whether he 
used it in his trade or business but when he did use 
it, in whatever he [24] used it for, whether he lost 
money in using it, and I don’t see how that has any- 
thing in the world to do with this ease. 

Mr. Joy: Oh, no. I am not contending that. 

Mr. Jaureguy: You asked the question and I 
objected. 

Mr. Joy: Your Honor, since Mr. Jaureguy has 
brought that up, I wanted to show it was due to 
the condition of the tractor he had to go out of that 
line of business, which he did. 

The Court: All right. 

Mr. Joy: The condition was bad. That was my 
point there. 

The Court: He didn’t use it in this case in his 
business, because he could not use it. 

Mr Joy: That is exaetlyit. 

The Court: It was no good. That brings in an- 
other question. 

Mr. Joy: Let me ask the witness something else 
in that respect. 

The Court: He used it only one day, he thought 
—got only one day’s use of it. 

Mr. Joy: Q. Will you explain to the Court 
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now the result upon your business of the condition 
of this tractor when vou bought it? . 

Mr. Jaureguy: ‘The same objection. 

The Court: He may answer. 

Mr. Joy: I want to bring that point up. [25] 

Mr. Jaureguy: Well, it is not admissible. 

Mr. Joy: I believe the Court ruled you may an- 
swer. Just explain to the Court about that. 

The Witness: How was it you wanted? 

Q. I wanted to know what effect upon the con- 
dition of your business, the condition of this truck 
had ? 

Mr. Jaureguy: The same objection. 

A. It was pretty bad. 

The Court: Did it put you out of busines, you 
mean ? 

A. It finally did put me out of business. 

Mr. Joy: Q. About how long? 

Mr. Jaureguy: I want the same objection. I 
don’t think the Office of Price Administration 
ought to be trying to inject prejudice in these 
cases. 

The Court: It won’t prejudice me. 

Mr. Jaureguy: I am not saying it will, but he 
ought not to be even trying it. 

The Court: He may have a theory. 

Mr. Jaureguy: He may have a theory, but I 
submit if he does have a theory it is very illogical. 

The Court: He has a theory. He bouecht it for 
his business and he made such a bad deal he lost 
his business. 
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Mr. Jaureguy: Another thing, it could not have 
been guaranteed to be in the condition it was. If it 
had been 

Myr. Jov: That is all right. No, that is not cor 
rect. [26] You can guarantee anything you want to. 
This witness has testified it was not guaranteed, 
and on that we will agree with him it was not guar- 
anteed, in the sense he is talking about. He was 
given a guarantee but it was not in the sense he is 


talking about now—that is, an oral guarantee. 

The Court: Ail right. Hurry up now. Now I am 
getting in a hurry. 

Mr. Jov: Well, [ guess that is about all we have. 
I believe that is all, your Honor. 


Cross Examination 
By Mr. Jaureguy: 

Q. Now you say you bought what? What was it 
you bought from My. Trullinger ? 

AA ragior. 

Q. And what else? A. That is all. 

Q. Well, you have already told us you bought 
a tractor, and a bull hook, a grease gun and two 
wrenches ? A. Well, that was the size of it. 

@. Didn’t you buy some armor? 

A. Yes; the armor was on there, and the radia- 
tor guard, and a bumper. 

Q. And you bought that and two wrenches. And 
did you buy anything else? A. No, sir 2 

Q. Well, I want to hand you your bill of sale 
then ? A. Well, what else? 
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Q. Yes. 1 want to hand you your bill of sale and 
have you read that. Now that says armor, bull 
hook, wrenches, and niuscellaneous parts? 

Ey, Yes. 

Q. What were those miscellaneous parts? 

A. That is what I don’t know. I didn’t get them. 
You don’t know what that had reference to? 

A. JI didn’t get them. 

Q. I am not asking you that. I am asking you 
if you know what that had reference to. 

A. No, I don’t. 

Q. What is that? 

A. I don’t know what it has reference to. 

Q. Did you have any discussion with Mi. Trul- 
linger about these miscellaneous parts? 

A. Well, I imagine the miscellaneous parts that 
he wanted me to take was the old sleeve, the old 
rails or old goughers that was fit for the junk pile. 

Q. You say you imagine that. Where do you get 
that ? 

A. Well, he asked me if I wanted to take them 
and I said, ‘They are not worth hauling away.”’ 

Q. When was that bill of sale drawn up, before 
or after you had that conversation? [28] 

A. After. 

Q. And after you had the conversation, and 
when you saw that in the bill of sale did you have 
any discussion with him? 

A. No, I don’t know as I did. 

Q. In other words, vou didn’t call his attention 
to the fact that there were things in there that you 
were not taking? 
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A. I don’t believe I did. We were in the bank at 
Hood River when this was made out. 

Q. Now prior to that time had you discussed 
with him the new parts that he had put in the trac- 


tor? A. Yes, I believe we had. 

Q. What is that? A. I think we had. 

Q@. There were quite a few new parts in it, 
weren’t there ? A. Not so many. 


Q. What about the track? 

A. Yes; there was new track, new rail. 

Q@. And the new track, as you know probably 
cost two hundred fifty, doesn’t it? 

A. I think I do. 

Q@. Yes. And what other parts did you discuss 
that were new? 

A. Well, there might have been a new piece for 
the motor, but that is a very hard part to discuss 
—to determine whether it really was or whether it 
was the old one. There was an old one there, but 
that is a question. They may be twenty [29] years 
old or they may be six months old. That is a hard 
question to determine. 

Q@. Yes. Well then, what else did you discuss 
that was new? 

A. Well, t don’t think there was any other new 
parts. 

Q. How did you arrive at this price of $2800? 

A. In what way do you mean now ? 

@. You had gone elsewhere, looking elsewhere 
for a tractor, too, hadn’t you? 

A. Ihad been, yes. 
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Q. You had looked all over this state for a trac- 
tor? 

A. Not too bad. No, no, not all over the state. 

Q. Well, no, but in Polk and Washington and 
Multnomah ? 

A. Not verv—not so much as that. 

Q. And Wasco Counties? Ay Oheno. 

Q. Well, you bought this in Wasco County? No; 
this was in Hood River County, wasn’t it? Yes. 
And how did you arrive at a price? Was anything 
said about ceiling prices? 

A. Yes. J asked him if he was within the price 
and he said he was. 

@. Yes. And did he tell you why ? 

A. No. We didn’t ask that. 

Q. Well, you knew about ceiling prices, didn’t 
you? 

A. Oh, I did in some ways, ves. He said he 
wasn’t over the ceiling price. [30] 

Q. And did he tell you why? A. No. 

Q. Didn’t he diseuss with you what the ceiling 
price was? A. No. 

Q. As he understood it, 1 mean? 

A. We did not. 

@. And so you bought it for $2800, and you 
bought those articles that are mentioned in the bill 
of sale, except vou didn’t get the miscellaneous 
parts? 

A. That is right. I didn’t get no miscellaneous 
parts. 

Q. Well, they were there, weren't they? 
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A. They were no good to nobody. 

Q. Well, if you will, just answer the question I 
ask you; then you can answer other questions. 

A. I don’t know whether they were there or not. 

@. Did you see them? 

A. J don’t know whether I did or not. 

Q. Didn’t you just get through telling us you 
saw them there? 

A. Oh, yes, I seen these old sleeves and those 
old wires there. 

Q. Yes. 

A. What good would they do anybody? 


Q. I don’t know. I don’t know anything about ~ 


that line of business. Then you took it back to Dal- 
las? A. Yes. 

Q. And a few days later you went up to Oscar 
Hayter and [81] wanted him to sue for you, didn’t 
you? 

A. Qh, it was some time afterwards, not a few 
day. 

Q. That is, you thought you had a cause of ac- 
tion ? A. Huh? 

Q. You thought you had a cause against him? 

A. Well 

Mr. Joy: That is objected to as not proper cross 
examination. 

Mr. Jaureguy: Well, it is proper cross examina- 
tion as to whether he had it. In a way, that would 
indicate to him he did or did not have a case. 

The Court: Go ahead. 

Mr. Jaureguy: Yes. 
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Q. That is, you thought you had a cause against 
him ? 

A. No. I don’t know now as I ever mentioned it 
to Oscar Hayder much. 

Q. Much? Well, I didn’t say much. 

A. Until along at the last part before Hayter 
died. Possibly there would have been a case if Hay- 
ter hadn’t died. 

@. You mean on your behalf? A, Yes. 

Q. That is, you had Mr, Havter write a letter 
for vou to Mr. Trullinger, didn’t you? 

A. I believe I did. 

Q. Yes; in which you threatened to sue him? 

oe] 

A. (Witness nods his head.) 

Q. Yes. That is correct? I don’t know as the 
Reporter got your answer yet. Your answer was, 
“Yes,’’ that you had threatened to sue him? 

A. (Witness barely making a nod with his 
head.) 

Q. Well, vou don’t know any more about the 
new parts that were there except the track and the 
sleeves, then? A. No. 

Q. There were other new parts, weren’t there? 

A. No, there wasn’t that I ever saw. 

Q. What is that? 

A. There wasn’t that I seen. 

Q). Well, the parts were inside, weren’t they? 

A. Well, how would I know whether they were 
inside or not? I couldn't see them. 
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Q. Well, that is what I say. So that all you 
know about is the track and the sleeves, but as to 
other parts they might have been there and they 
might not? That is a fair way to say it? 

A. Yes, that is a fair question. 

@. Yes. And a fair answer, too, isn’t it? 

A. Yes. 

Mr. Janregny: That will be all. 

Mr. Joy: I think that is all. Thank you. 

(Witness excused.) [33] 


Mr. Joy: Mr. McQuiston. 


CLAUDE BYRON McQUISTON 


was thereupon produced as a witness in behalf of 
the plaintiff and, having been first duly sworn, tes- 
tified as follows: 


Direct Examination 
By Mr. Joy: 
@. Please state your full name to the Court. 
A. Claude Byron McQuiston. 
@. Your occupation, please? 
A. Assistant Manager for Allis-Chalmers Manu- 
facturing Company. | 
Q. How long have you worked for the Allis- 
Chalmers people? A. Qh, since 1931. 

Q. During that period of time have you worked 
with a big family, with tractors and the prices 
thereon in general ? 
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A. I have to do with the settlements and 
Q. Sales? 

A. accepting orders and filling orders for 
dealeis, et cetera. 

Q@. And vou are familiar with the types and 
prices ? A. Of various models, yes, sir. 

Q. Are you familiar with a certain tractor de- 
seribed as WK03982 Serial Number, which was 
sold in 1935, in June of 1935? 

A. We have a record of such a sale in our office. 

Q. Have you with you the data with which you 
ean give us the drawbar, pull, and so forth, of this 
tractor? [84] 

A. TI have the catalogue here with specifications 


pnt, 

Q. Will you get that, please. Will you give us 
the drawbar horsepower of this particular tractor? 
WKO gives the horsepower at the drawbar 
49 


Sf 


And at the belt? 

Belt horsepower 57.99. 

The number of clyinders? 

Four cylinders. 

Fuel used? A. Diesel oil. 

Type of ignition ? 

Spark plug ignition. 

The weight? 

The shipping weight approximately 11,425 

pounds. 
Q. How many transmission speeds forward? 
A. That particular tractor had eleven forward. 


OQPOOPOPoU> 


a 
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We built that tractor with three speeds and another 
at four speeds. This one—— 

@. Yes. Did you finish? A. Yes. 

Q. What was the nearest in your equipment 
power to this? 

Mr. Jaureguy: Objected to as calling for the 
opinion of the witness. 

The Court: Answer. 

A. Comparable in horsepower would be our 
gasoline model WK. [35] 

Mr. Joy: Q. Will you give us the drawbar 
horsepower again? 

Mr. Jaureguy: Will you give us that model 
again ? 

A. WK. That is the gasoline. The drawbar 
horsepower 55 even. 

Mr. Joy: Q. Belt horsepower? 


A. The belt horsepower is 63.96. 

Q. Cylinders? A. Four cylinders. 

Q. Fuel used? A. Gasoline. 

Q. Type of ignition? A. Spark plug. 

Q. Weight? 

A. Shipping weight described in our price man- 


ual here includes dunnage 12,040 pounds. 
@. ‘Transmission speeds forward? 
A. This late hterature I have here shows four 
speeds now. [ am not certain what 
Q. Selling price? 


that. 
Mr. Joy: Go ahead. 


. 


Mr. Jaureguy: Just a minute. He didn’t finish 1 
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The Witness: I am not sure whether that price 
at that time was with four speed or three speed. At 
the time—— 

Q. Was it put out in both? 

A. That is what I can’t say offhand here. 

©. ‘Well, the other one that you compared with 
this was put [86] out in both three and four, was it 
not? A. That is true. 

@. And this one you are not sure? A. No. 

Q. Selling price, please, on this last one? 

Mr. Jaureguy: I object to that as incompetent, 
irrelevant and immaterial, on the ground it cannot 
be equivalent, since one is Diesel and one is gas. 

Mr. Joy: The most nearly equivalent, your 
Honor, was my question—the most nearly equiva- 
lent tractor on the market at the time. 

The Court: At the time of the sale to Trullin- 
ger? 

Mr. Joy: Yes, that is right. 

Mr. Jaureguy: I object on the ground one is 
Diesel, the other is gas. 

The Court: You may answer. 

Mr. Joy: They are still the same as the other. 

Q. Please give the price of this last one, the WK 
model. A. WK? 

Q. F.o.b. factory, please? 

A. $2880 at the factory. 

Q. $2880? A. $2880. 

Q. And I didn’t ask you the selling price of the 
first one. Will you give me that WKO3982, the first 
one, the one which [37] is involved in this trial ? 

A. The price list I have is dated April, 1936. 
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Mr. Jaureguy: Your Honor, I will object to it, 
tien: 

The Witness: And the catalougue number bears 
the same. 

The Court: Why are you bringing that up? 

Mr. Jaureguy: Because that is the price of 1936 
and. the question is the price of April, 1948. 

Mr. Joy: JI am trying to determine the most 
nearly comparable tractor, your Honor. 

The Court: Well, why do you want the price in 
"36 of anything? 

Mr. Joy: I don’t. You see, I am trying to deter- 
mine as nearly as I can the price of a tractor which 
had gone out of production at the time the sale was 
made. 

The Court: Yes. 

Mr. Joy: I am trying to establish a price, be- 
cause I can’t use that price. They didn’t manufac- 
ture it, and this man is going to, I hope, show, your 
Honor, the nearest to that, and we are going to 
take that price. 

The Court: Yes. 

Mr. Joy: If it is satisfactory. Your Honor, my 
colleague suggested somethinge—I may not have 
made it clear: On October Ist, 1941, which is the 
date when tractor prices were frozen, we had not 
this tractor involved in this case selling new. In 
order to get an intelligent selling price [38] we have 
to take the nearest comparable tractor, which inel- 
dentally is provided for in the regulation—the near- 
est comparable tractor at that time, and this man is 
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in a position to know the nearest comparable trac- 
tor. { am trying to bring that out. 

The Court: Yes, but why do you want the price 
in °36? 

Mr. Joy: No; nothing, vour Honor. 

The Court: That is what we are talking about. 

Mr. Joy: Oh. That is right. I had forgot to ask 
the question. 

Q. On October Ist, 1941, was the WI<O, the Al- 
lis-Chalmers crawler-type tractor, WHO model, in 
production at the factory? A. In 1941? 

Q. Yes. mA, =INO; 

Mr. Joy: I had forgotten to ask that question. 

Q. At that same date, on October Ist, 1941, you 
had no factory price of this model WKO involved 
in this suit? The Allis-Chalmers people were not 
publishing lists, selling prices, on the tractor in- 
volved in this suit, which I know you are familiar 
with, in 1941; is that true? 

A. The tractor was out of production. The price 
hist was taken out of our books. 

Q. That is the point I was trying to make. 
Would you state the cost of the guard crankease on 
the WK model as compared [39] with the same 
evankease guard on the WKO model? Would you 
just state the comparison of those models? 

A. They are identical. 

Q. All right. That is what I was trying to get 
at. In other words, is this true: That the parts for 
the WK model, which is the latter one that you 
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just deseribed, and the WKO model, are inter- 
changeable. A. They are interchangeable. 

Q. Now have you the lowest prices before you 
there of the crankcase guard? A. I have. 

Q. Will you state that now. And we will try to 
go through this in a hurry. 

A. We have a combination of prices, I might 
explain here, dependent upon getting complete 
guards, or one only. If a person asks for a complete 
set we must have a starting place or a base price 
for the balance of the guards to attach to it, you 
understand. 

Q. Very well. 

A. First, we start with a erankease guard, which 
has a list price of $45.00. 

Q. All right. Radiator guard? 

A. A radiator guard $22.50. 

@. And bull hook? 

Mr. Jaureguy: Now I didn’t get that first 
guard. That [40] was the crankcase guard. Is this 
for ours or for the 

Mr. Joy: Yes. They are interchangeable. I am 
allowing you to elaim—I am allowing you for all 
of this. 

Mr. Jaureguy: Crankease guard? 

Mr. Joy: Yes. 

Mr. Joy: Crankease guard forty-five, radiator 
suard twenty-two fifty, and did you state the bull 
hook? | 

A. Vhat is not a bull hook, as I understand you 
to eall it. It is pull hook, front pull. 


Or 
C1 
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Mr. Joy: Oh. Exeuse me. I misunderstood. it. 

Mr. Jaureguy: Your letter says bull hook. It 
is a pull hook? 

Mr. Joy: Maybe it is. 

Mr. Jaureguy: That is what the locals call it. 

or: Joy: Whatever it is. 

The Witness: We supply a front pull hook at 
seven fifty. 

Q. Is that satisfactory ? 

Mr. Jaureguy: No. Your letter says $25.00 is 
what you allowed for that, for the bull hook. 

Mr. Joy: Well, let’s pass that. I will stand on 
what the letter said that we sent out. 

Q. The bumper guard? Is that a bumper or a 
bumper guard? A. A bumper. 

Q. A bumper. All right. [41] A. $17.50. 

Q. All right. The 18-inch shoes, the wide shoes? 

A. Assuming that—I will have to answer a 
question here because if you are to put on 18-inch 
shoes straight out of our repair department it 
varies. Then if you bought a standard equipped to 
15-inch equipment and 18 is involved, 15 is stand- 
ard equipment. 

Q. To give them the advantage of that, give us 
the price of 18-inch shoes in the condition they had 
been changed. A. Adding 18-inch shoes? 

Q. Yes, that is right. A. $294. 

Mr. Joy: J think that is all, My. Jaureguy. 
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Cross Examination 
By Mr. Jaureguy: 

Q. I don’t suppose that you would have any 
record of inquiries by the OPA heretofore as to 
the list price on this particular tractor ? 

A. We have inquiries practically every day 
from various parties asking prices on our equip- 
ment. 

Q. Yes. I think probably Oscar Hayter and the 
OPA both asked vou, from the mformation I have. 
I am just asking you this to see if there is any- 
thing there that fits it other than a list price of 
$3723. Do you have anything that hits that list price 
of a tractor that might be comparable? [42] 

A. Thirty-seven hundred? 

@. Thirty-seven hundred twenty-three dollars. 

A. I haven’t anything at that figure. I could 
possibly make it up by various 

. What is that? 

A. Adding various equipment I might make 
such a price possible. I have no such figure at that 
in my figures. 

Q. Now what is the difference, generally speak- 
ing, of two comparable engines, one of which is gas- 


oline and the other of which is Diesel ? 

A. Assuming they are talking about the same 
horsepower? 

@. Yes. As near as possible, yes. 

A. It so happens that the Model WIx and the 
WKO are one and the same tractor, with the ex- 
ception of the motor. | 
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Q. Yes. One is Diesel and the other is gasoline? 

A. One burns Diesel! oi] and the other gasoline. 
I would not call it a Diesel tractor. 

@. What is that? 

A. We call it an oil engine WKO. 

Q. But isn’t a Diesel engine much more expen- 
sive than a gasoline engine ? 

A. Very much so. 

Q. And about how much would you say on an 
engine for a 50 horsepower tractor? What would be 
the approximate difference between the cost of a 
gasoline and Diesel engine? [43] 

A. Would you like to know the price of the 
present Diesel we are making now in place of the 
WKO? 

Q. Yes. A. Forty-two hundred fifty. 

@. For the engine or do you mean for the trac- 


A. That is full new tractor, full Diesel tractor. 

@. You say that is in place of a WKO? 

A. That has replaced the WKO and the WK 
gasoline. 

Q. Well then, what is the difference between the 
present one? What did you say that price is? 

A. Our new tractor is $4250 at the factory. 

Q. $4250 at the factory. And how long have you 
had that one? 

A. Oh, I would say about three years. 

Q. And what is the difference between that trac- 
tor and the WKO? 
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A. It has a full Diesel motor in it. 

Q. Wasn’t the WKO a Diesel motor? 

A. It burned Diesel oil but it was an oil-burn- 
ing tractor motor, not a full Diesel. 

Q. What is that? 

A. It was not a full Diesel engine. 

Q. I am a little ignorant of some of these tech- 
nical terms, you Know. 

A. Well, a full Diesel engine does not use spark 
plug ignition. 

Q. Oh. [44] 

A. It explodes the fuel oil by compression and 
we use spark plug ignition in the WJ<O oil burner. 

Q. But they both burn Diesel oil? 

A. Correct. 

Q. Well, why, then, do you say that replaced 
the WKO? 

A. That is, the present tractor we are using now 
as the Diesel. 

Q. To replace WKO? Didn’t you say that that 
is what you are now Selling is replacing the WKO#% 

A. In that size tractor, yes. 

@. If somebody came to you and said that he 
had a WKO and he liked it and wanted something 
that you would recommend to take the place of it, 
this is the one you would recommend ? 

A. Immediately I would think of the horse- 
power in both and get the new tractor. 

Q. Yes. And this is the one vou would recom- 
mend, of forty-two hundred ? 

A. That is true. 
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Q. That is the hst price, 1 take it? 

A. At the factory. 

Q. At the factory. That tractor, that $4220 trac- 
tor, is the one that would come to your mind first 
before this gasoline engine one that you have been 
describing to Mr. Joy; isn’t that right? 

A. The gasoline engine was out of production. 

Q. Ob, the gasoline engine one is out of produc- 
tion? [45] A. Correct. 

@. And this Diesel burning one has replaced 
both the gasoline and the WKO? 

A. That is the only size we have in that horse- 
power arranged. 

Q. And how long has the gasoline one been out 
of production? 

The Court: Two years. 

Mr. Jaureguy: ‘Two years. 

The Witness: It was taken out about a year 
and a half or two years ago, I would judge. 

Q. ‘Two years? 

A. These dates here, May 31, 1943, discontinued, 
it shows in my book here. 

@. The book is dated you say May 19th? 

A. This sheet is my price sheet and shows the 
model discontinued as of that date. 

Q. Well, what does it mean, model discontin- 
ued? 

A. They could have had a surplus built up in 
inventory but we could no longer quote the prices 
on WK beeause there was no more available. 
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Q. You don’t know, then, how long prior to that 
time they had been selling at the factory? 

A. I wouldn’t know. 

Q. What I mean to say is, you don’t know 
whether you sent any orders two or three or four 
months before that to find out the factory didn’t 
have them? [46] 

A. Not until that time we received that; not 
until we had occasion or would have sent an order 
in requisition for one. 

Q. Yes, but [ say you don’t know now whether 
during the two or three months before vou got that 
sheet you sent any orders and discovered they 
didn’t have any? You can’t tell that, as I under- 
stand it? 

A. Let me get your question right now? 

@. You ecouldn’t tell us when is the last time 
that you sent in an order for that gasoline engine 
and discovered that they didn’t have any at the 
factory to sell? 

A. I haven’t any record here with me, no. 

Q. Now what is the difference between, as near 
as you can give it to us, say between the F.O.B. 
factory prices and the delivered price at Hood 
River? Could you give us some idea on that? 


A. It varies considerable. 

Q. Yes. 

A. On account of method of shipments. 
Q. Yes. 

A. 


If it is possible to have at least five tractors 
on a car the freight is much reduced, more than if 
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it comes one tractor or two tractors on a car, or is 
shipped singly by forwarding freight. The cheap- 
est method of course is carload rates. 

Q. But it varies a lot, you say. What would you 
say a single shipment would be? Can vou give us 
some idea? [47] 

A. Yes. At the present time under O.D.T. Regu- 
lation a single shipment, it would cost in the neigh- 
borhood of $500. 

Q. Now this gasoline is $2880 at the factory? 
That is the lowest price? 

A. That is it, the lowest price I had. 

Q. That is the lowest price you had, but you 
ean’t tell us when it was vou were sellin git at that? 

A. Yes, sir. 

Q. What is the lowest price you had on the 
WKO at the factory? 

A. As near as I can tell, that is the lowest prices 
I have, rather, or the earliest, whichever you wish 
to call it—this one I have with me here, which is 
1936. 

Q. Oh. Could I see that? 

A. Certainly. I may have to explain it to you. 

Q. Well, I dare say vou probably will. What 
would you say was the description of this gasoline, 
the one that you were describing to Mx. Jov? 

A. The gasoline? 

®. Yes. What did you eall that? 

m= The WK? 

@. Well, this price list—could I show this to 
the witness, vour Honor? 
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The Court: Yes. 

Mr. Jaureguy: Q. This price list you are re- 
ferring to, that is the same sheet of paper that you 
gave him, twenty-three [48] forty-five or twenty- 
two hundred? Which did you give him, twenty- 
three forty-five or twenty-two hundred there? 

A. No. I quoted this price here, the lowest pub- 
lished price, $2850. 


$2880 ? A. This one here. 
Twenty-eight eighty. That is the WK? 
WA 


And that price list is September 22, 1941? 
That is right. 

The price is subject to change without no- 
tice. Would you know whether that was the same 
price in April, 1943? 

A. Well, let me look at your book and see. That 
is the catalogue number thirty-four thirty-one— 
thirty-four. 

The Court: A little louder, please. 

The Witness: I am talking to myself here. That 
is the catalogue number, dated May 18th, 1942, is 
the last published price of that particular tractor 
WK, $2880. 

The Court: What was the price of the new rig 
in April, *48? A. The new rig? 

Mr. Jaureguy: The new rig. He means the one 
of the Diesel engine. 

The Court: Full Diesel. A. In 743? 

The Court: April, 43. Isn’t that when this sale 
was made? [49] 


Oroproeo 
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Mr. Jaureeuy: Yes. That is right. 

Mv. Joy: Would it be out of order, your Honor, 
if I would say something right now ? 

The Court: No, I don’t think it would. I don't 
know what you are going to say. 

Me, Joy: J am just trying to help. In “41, Oc- 
tober Ist of ’41, prices were frozen, so that is the 
date we are interested in. 

The Court: Is that vour view, Mr. Jaureguy? 

Mr. Jaureguy: To tell you the honest truth, 
your Honor, when vou talk about ‘prices being 
frozen in 1941 you can go over to the OPA and 
you will see just stacks, and stacks, and stacks of 
regulations that have come out since October, 1941, 
changing these prices and changing the ceiling. So 
T am not willing to take that statement. I can’t 
deny it but I just am not willing ‘to take it. 

Mr. Joy: I think your Honor will take judicial 
notice prices were frozen in 1942 of foodstuffs, 
freezing the prices. That is customary in the OPA. 

Mr. Jaureguy: I will go along with you on that, 
yes. 

Mr. Joy: This is machinery. That is the only 
difference. It has to have a freezing point some- 
where. 

Mr. Jauregeuy: The regulation here is not Oc- 
fover, 1941. It is later than that. Then there were 
others, a good many others. [50] 

Mr. Joy: This was published in ‘42, wasn't it? 

The Cout: When did the full Diesel come out? 
Three years, he said? 
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A. Approximately three vears, as I can recall 
from memory. 

The Court: Well, just trust your memory for 
this. Well, its price then must have been the same. 
This price must have been frozen, too. 

A. I have the price sheet here dated Septem- 
ber, 1941. That was the same then. 

The Court: Well, that is all we need. Forty- 
two hundred? A. Forty-two hundred fifty. 

The Court: Now you say the question that has 
been developed, the issue has been developed, Mr. 
Joy, whether this full Diesel is the most compar- 
able, or this gas rig is the most comparable. 

Mr. Jov: Yes, your Honor. I don’t want to in- 
terrupt. 

Mr. Jaureguy: Now I don’t know about the 
Court. Speaking for myself, I am a little ignorant 
of tractors and engines. Will you explain the dif- 
ference ? 

The Court: I am going to take the view that the 
full Diesel, having supplanted both of them, is the 
one they sell now to replace both gas and the first 
Diesel. 

Mr. Jaureguy: Yes. 

The Court: I will take the view that the manu- 
facturers said about it was the best idea, and that 
that is the com- [51] parable type so long as it was 
in production there in September, 741. 

Mr. Jaureguy: Now is there any 

The Court: They brought it out to replace two 
of them. 
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Mr. Jaureguy: Yes. 

Mr. Joy: I don’t believe the witness actually 
said that. 

The Court: That is what he says. 

Mr. Joy: May I ask one question? 

The Court: When your time comes. Let him do 
it when Mr. Jaureguy finishes. 

Mr. Jaureguy: In view of that, I do want to 
ask this question: The difference, from the stand- 
point of the tractors 

The Court: You don’t need to go into it any 
further for me now—not on this point, if you want 
to try it before some other judge somewhere, un- 
less 

Mr. Jaureguy: No. I—— 

The Court: unless Mr. Joy is correct in 
what I understood he said, that the manufacturer 
brought out this full Diesel to replace the two other 
rigs. 

Mr. Jaureguy: That is right. 

The Court: As his idea of what was best in that 
field for those two other rigs. That is the nearest 
comparable type then as the ’43, as far as I am con- 
cerned. 


Mr. Jaureguy: Q. Now you also gave us some 
figures on, what | will call parts, crankcase guard, 
radiator guard, and [52] something that was $17, 
and the 18-inch shoe. Would those prices be the 
same for the new tractor that has replaced the 
others? 
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A. They were not scheduled the same, no. 
Q. They were not scheduled the same? 
A. They are different equipment. 
Q. Could you give them to us for the new one? 


Mr. Jaureguy: I don’t suppose that is mater- ~ 


ial, though, come to think of it. No, it would not be. 
T will withdraw that question. 

Q. The old WKO that didn’t have the armor 
and the bull hook on it when it was sold at that last 
price, did it? 

A. Has the last price been mentioned on the 
WKO? 

Q. No, it has not. Give it to us, will you. 

A. $3095. 

Q. And that didn’t include the bull hook and 
the armor, did it? A. No. 

Mr. Jaureguy: You may take the witness. 


Redirect Examination 


By Mr. Joy: 
Q. On October Ist, 1941, was the WK in pro- 
duction ? A. It was still in my price book. 


Q. Then you would infer it was in production? 

A. It must have been. [53] 

Mr. Jaureguy: In 1941? 

Mr. Joy: Yes. I am speaking about the freezing 
date, October, ’41. Then the time of the freezing 
date, October 1, 1941 

The Court: I don’t see what the freezing date 
has to do with determining comparableness. 

Mr. Jov: Very well. I will withdraw that. 
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The Court: The sale was made in April, ‘48, 
and the question is, what piece of equipment as of 
that date was the most comparable to the one that 
has been sold? It is true you go back to the freez- 
ing date to find out the price if it was in production 
at that time, if we find out this one was, but your 
comparison is made as of the date of the sale that 
is under investigation is not what the regulation 
says. The regulation does not relate you back two 
years, does it—nearly two years? 

My. Joy: That is a tough question for me to an- 
swer. I guess I will have to pass that. Do you know? 

The Court: Better get through with this gentle- 
men. Then we will take the afternoon recess and 
try to get along a little faster. 

Mr. Joy: Q. Was the full Diesel being made, 
that forty-two hundred fifty job, October Ist, 1941? 

The Court: Yes. He had a price list September, 
1941. 

Mr. Joy: Well then, if they were both being 
made on [54] that date, which he states is true, the 
fact 

The Court: How we make the comparison is of 
‘43, when the sale was made. 

Mr. Joy: 1 would think that the—all right. 

The Court: This war might last ten vears. Ten 
years from now, when a man is charged with vio- 


ming «a ceiling price, we won’t say, ‘Did you 
charge more than a comparable article was sold for 
thirteen vears ago,’ will we? 
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Mr. Joy: If on this date in October, in 41) ihe 
prices were frozen at a certain level, and on this 
date this WK job was the nearest comparable ma- 
chine, then wouldn’t that price be frozen and go on 
forward for as many years as necessary to cover 
this particular case? 

The Court: Well, I think 

Mr. Joy: JI won’t argue, your Honor. 

The Court: Well, we had just as well. That is 
what vou are here for. Even taking your statement 


as true in every way—as correct, rather, In every 
way—the question of comparableness still exists 
and that would be determined as of the date of the 
supposed infraction by the defendant. Now in this 
case it was 743 and in 743, pretty nearly two years 
preceding, this company had ceased production of 
the original Diesel and had brought out this new 
full Diesel, as it was substituted. Now you may have 
to look back to ’41 to find [55] out what the price 
was because it was frozen at that date. That simply 
means in *48 the price was the same as it was in 
41. 

Mr. Joy: I only propose to bring out the com- 
parableness. No one at all is to set the nearest price. 
If it was set in 741 for this job it must have econ- 
tinued during that time. It lasted up to this minute. 

The Court: Nobody said in 41 that a particu-_ 
lar unit being made at that time was the one most 
comparable to a used piece of equipment that was 
going to be sold two years later. 
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Mr. Joy: At that time we said that the WK was 
most comparable to a WKO, which had gone out 
of production. [t was not in production in—— 

The Court: But what in “48 was the most com- 
parable to the WKO? 

Mr. Joy: The 1941 freeze price for the WK. 

he Court: Why? ’ 

Mr. Joy: Because it was so comparable mechan- 
ically. 

Whe Court: In °432 

Mr. Joy: We are speaking now of merely ab- 
stract prices being set and machines going out of 
production. My point is that the frozen price was 
the most nearly comparable in 1941, when the WK 
was in production. 

The Court: Well, I doubt that we compare 
units. We don’t compare them. We compare units; 
we don’t compare prices to [56] find out what piece 
of machinery was the most comparable as of the 
date of supposed infraction by the defendant. Now 
in April, 48, he sold a used piece of equipment. He 
Was privileged to sell that for 55 per cent of the 
list price of the then most comparable piece of 
equipment? Isn‘t that right? 

Mr. Joy: Well, I don’t exactly subscribe to that. 
I think the comparison was made 

The Court: You think that he was entitled to 
charge 55 per cent of what was the most compar- 


able piece of equipment two years previously? 
mt. Jov: Yes, vour Honor. That is when the 
price was set for freezing period. 
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The Court: Do you agree with that? 

Mr. Jaureguy: No. I don’t know that you will 
find where either the regulations here—we will have 
to kind of possibly go back and forth, but I think 
the language of the regulation is clear. But 1 think 
it reads that way: ‘‘The highest maximum price to 
any class of purchasers for the nearest equivalent 
new machine or part f.o.b. factory, whether estab- 
lished by this Maximum Price Regulation No. 136, 
as amended, or by any other price schedule or Maxi- 
mum Price Regulation or order issued by the Office 
of Price Administration’’—it is better to read the 
whole sentence: ‘‘The price for anv rebuilt and/ 
or guaranteed machine or part shall not be more 
than 85 per cent of the highest maximum price paid 
any class of purchaser for the [57] nearest equiva- 
lent new machine.’’ It doesn’t say the time; and 
similar language in the later subparagraph that re- 
fers to secondhand machinery. 

The Court: Do you want to take part in this, 
Mr. Wagner? 

Mr. Wagner: If I could interpose a question to 
shorten it, it would seem to me that the matter of 
the differential as between the oil-burning ignition 
type of machinery and the full Diesel equipment 
should be taken into consideration. 

The Court: Well, don’t bring that in now. That 
is not shortening it; that is lengthening it. Let’s 
stay with what we have before us. When we com- 
pare units in—what is the date that we compare 
units ? 
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Mr. Wagner: I think that the comparability 
goes to the similarity of the equipment and also 
price. 

The Court: What date do we compare? We 
have to compare some date. 

Mr. Wagner: I think vou can take almost any 
date and ascertain what the differential is as be- 
tween the oil-burning ignition type and the full 
Diesel type and arrive at what the comparable price 
would be for the equipment as sold in this case. As 
I understand it, cost and selling price in the case 
of a full Diesel equipment always is at a much 
higher figure than with the oil-burning ignition 
price. Am I right or am [ not? 

The Court: That seems to be another point. 
That goes to [58] what types are comparable. I am 
asking what seems to me to be a question that would 
admit of a simple answer and has to be answered 
sunply. Do we make this comparison as of the date 
of the alleged offense? 

Mr. Wagner: Well, I—— 

The Court: J ama man up here with a tractor 
on my hands, a used tractor, and I want to sell it 
and I don’t want to break the law, and I find that 
I am entitled to sell it at not to exceed 55 per cent 
of the cost price new at the factory of comparable 
equipment. Now comparable equipment at that 
time. 

Mr. Wagner: I would think so. Yes, your 
Honor. 
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The Court: That is all I want to know. 
Mr. Wagner: At that particular time. 
The Court: That is all I want to know. 
Mr. Wagner: However 
The Court: Now that leaves the question open, 

for argument, whether the full Diesel that was 

brought out was in production, and had been for 
nearly two years at that time, replacing two for- 
mer units of cost, and the original Diesel, was com- 
parable equipment ? 

Mr. Wagner: ‘That is the question. 

The Court: Yes. That is still in the ease. 

Mr. Wagner: ‘That is a point of argument. 

The Cours) Ves 

Mr. Wagner: But I would appreciate ascertain- 
ing what the [59] differential is in order that we 
do have a factor. 

The Court: Now mind you, this company had 


gone out of production of the gas unit. It had gone 
out of production of the original Diesel unit as of 
the time of the sale of this condition. It had only 
in production at that time.a full Diesel unit, a more 
expensive in every way unit than the two former 
ones, but that was the only wnit new that it had i 
production at that time. Now that is what th 
question bears down to. Now does this man get th 
benefit of that fact, that the only comparable uni 
being produced new at that time was considerabli 
more expensive than the one that he sold? Mr. Joy, 
I see, was going back to October, 1941. 
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Mr. Wagner: Well, I would lke to—of course, 
this may be subject to objection but I would like 
to ask the witness what the comparable full Diesel 
type of equipment, what its price was as of the 
same date that this particular equipment was new? 

Mr. Jaureguy: I object to that as incompetent, 
uvelevant and immaterial. 

The Court: I don’t think they were in produc- 
tion. I don’t think their production overlapped. 

The Witness: Not when the WKO was in pro- 
duction, no. 

Mr. Wagner: @. During any period was there 
any period of time wherein an ignition oil-burning 
piece of equipment was [60] being produced at the 
same time as was a full Diesel piece of equipment, 
where the only difference in the two pieces of equip- 
ment would be the motor? 

A. Not with our firm. 

The Court: It is not likely a manufacturer 
would do that. You know how they are? 

Mr. Wagner: Yes. 

The Court: They get a new model over here in 
the automobile business and they just produce that 
model, and other equipment people are inclined to 
do the same thing. That is basically to replace the 
unit. 

Mr. Wagner: Q. What date was the change 
made by the Allis-Chalmers people in the manu- 
facture? When was the change-over made from 
one type to another? 
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The Court: He brought ou the full Diesel in 
September, ’41. That is the first price he has on it. 

A. I haven’t got the exact dates or records here 
with me. It is just according to my memory. 

Mr. Wagner: Q. In September of 1941, but you 
did have 

A. Ido have a price list on it here for that year. 

Q. For 1941? A. That is right 

Q. And during that year was any production 
made of the oil-burning things at all? 

A. No. [61] 

Q. When did that cease? Approximately when 
did you cease production of the oil-burning type 
of ignition equipment ? 


A. I believe it was around ’39 or ’40 sometime. 

Q. Generally speaking I understand, Mr. Me- 
Quiston, that there is a difference as far as ceiling 
price, or cost of production, between the two types 
of equipment, oil-burning ignition type, on the one 
hand, and full Diesel type, on the other. There is a 
difference; is that right? 

A. There is in our ease. 

Q. Generally speaking, can you say how expen- 
sive that difference is? 

A. I only have the one experience here going 
into this new full Diesel. About $1200 difference 
in the price, approximately. 

Q. But that was for different periods of time? 

A. No. From the time it came out. I think it 
was around the same price when it came out. You 
have more tractor. 
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Mr. Wagner: I[ thing that is all. 
(Witness excused. ) 


The Court: JLet’s take a recess anyhow for ten 
minutes, and try to get through this afternoon. 
(Short recess. ) 


Mr. Joy: The plaintiff rests, your Honor. 

Mr. Jaureguy: Call Myr. Trullinger. You want 
to put that [62] in evidence, don’t you? 

Mr. Joy: Yes. If your Honor please, may J 
reopen my case long enough to substitute the orig- 
inal bill of sale for the copy which is now in evi- 
dence ? 

Mr. Jaureguy: I think he means he wants to 
offer this in evidence. He and I have been talking 
about this procedure and I may have misled him 
by thinking when I handed something in at pre- 
trial it was in evidence, but I didn’t intend that is 
the rule, and I didn’t mean to mislead him. 

The Court: It is admitted. 

(The bill of sale to L. G. Trullinger, dated 
April 7th, 1943, was thereupon marked Plain- 
tiff’s Exhibit 1.) 


PLAINTIFFS’ EXHIBIT No. 1 


BILL OF SALE 


L. G. Trullinger to Earl Gilmore. 
i 


Know All Men By These Presents 
That I, L. G. Trullinger the party of the first 
part, for and in consideration of the sum of Ten and 
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No/100 and other Valuable Consideration Dollars, 
to me in hand paid by Earl Gilmore the party of the 
second part, the receipt whereof is hereby acknowl- 
edged, do....by these presents, bargain, sell and 
deliver unto the said party of the second part, his 
executors, administrators and assigns, all of the fol- 
lowing described personal property, to-wit: 

One Allis-Chalmers Tractor Serial No. WKO3982 
Motor Wo. 8949. Together with armor—Bull hook 
and Miscellaneous Parts & Wrenches 


To have and to hold the same unto the said party 
of the second part, his executors, administrators and 
assigns forever. 

And I hereby covenant with the said party of the 
second part that I am the lawful owner..of said 
goods and chattels; that they are free from all in- 
cumbrances that I have good right to sell the same 
as aforesaid, and that I will and my executors and 
administrators shall warrant and defend the title 
thereto unto the said party of the second ‘part, his 
executors, administrators and assigns against the 
lawful claims and demands of all persons whomso- 
ever. 


In Witness Whereof, I have set my hand and 
seal this 7th day of April, 1943. 
Executed in the presence of: 

Lee Oa + 1 oe (Seal) 

MT he eo (Seal ) 


I, L. G. Trullinger being duly sworn, depose and 
say that....the sole owner..of the property de- 
seribed in the foregoing bill of sale, and that the 


L. G. Trullinger cg 


same is free and clear of leins and encumbrances of 
every kind and nature, at the date of execution of 
said bill of sale, and the same have been paid for 
in full. 

L. G. TRULLINGER 


Subscribed and sworn tu before me this 7th dav 
of April, 1948. 
[Seal] ESTIS L. MORTON 
Notary Publie for Oregon. 
My Commission Expires 
Oct. 4, 1948 


State of Oregon, 
County of Hood River—ss. 

Be It Remembered That on this 7th day of April 
A. D. 1943 before me, the undersigned, a Notary 
Public in and for said County and State, personally 
appeared the within named........ who is known to 
me to be the identical individual described in and 
who executed the within instrument, and acknow- 
ledged to me that he executed the same freely and 
voluntarily. 


In Testimony Whereof, I have hereunto set my 
hand and seal the day and year last above written. 
[Seal] ESTIS L. MORTON 
Notary Public for Oregon. 
My Commission Expires Oct. 4, 1943. 
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DEFENDANT’S EVIDENCE 
L. G. TRULLINGER, 


the defendant, was thereupon produced as a witness 
in his own behalf and, having been first duly sworn, 
testified as follows: 


Direct Examination 
By Mr. Jaureguy: 
Will you give us your name, please. 
L. G. Trullinger. 
And where do you live? 
The Dalles. 
And what is your occupation? [63] 
I am in the lumber business. 
At the Dalles? A. That is right. 
And in April, 1943, what was your occupa- 
A. I was in the lumber business. 
And where were you then? 


t+ 
rPOSOOPOPOPO 


I was working at Hood River, and my mill, 
my sawmill, was in Hood River County. My plan- 
ing mill was at Moser, in Wasco County. 

Q. Do you remember the occasion when you sold 
a tractor to Mr. Gilmore? A. Yesjisie 

@. And from whom did you buy that tractor? 

A. Oh, I bought it from a farmer by the name 
of Echelbery, in Wastern Oregon. | 
Q. Do you know whether he had had it on his 

farm ? 


A. Well, it is my understanding he had. He 
had a farm at that time and he had used it at that, 
so he told be but [ had never seen it there. 
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@. And is that the kind of a tractor that could 
be used on a farm? 

A. Oh, yes. It had been used on a farm prior 
to the time I bought it, or prior to the time I used 
it on my job. I didn’t use it on my job to start in 
with, but he came up there and he was there with it. 

[64] 

Q. And what did you use it for? 

A. I used it for logging. 

Q. And did you do anything by way of altering 
it or repairing it? A. Oh, yes. 

Q. What did you do? 

A. Oh, the machine had new pistons, rings and 
wrist pins. Now that was put in in 742. 

Q. Tell us what happened in ’42, first. Yes. 

A. In ’42? Well, we got ready to start the mill 
again. You see, this was a seasonal operation. When 
the weather got bad in the hills we were unable to 
log, being as we were on dirt roads, and then in 
the spring we went through the machine; we put 
in new liners, the cylinders, that is piston rings 
and wrist pins, and line-boarded the machine, 
overhauled the fuel pump, and it had a Diesel bush, 
a Diesel pump on it. We put the fuel and the 
cylinders through in each case, the sums paid and 
the people, and, oh, there was considerable other 
work. I have the bills there for the parts, which 
approximate $500.00, I would say. 

Q. Yes. Then after you ‘put those repair parts 
in, in 1942, how much did you add to the machine? 

A. We got four hundred thousand feet of lumber 
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that season. We were short-handed and we broke 
down quite a bit in the mill and we got a very 
late start. J run the planing mill, [65] oh, up until 
July sometime, and then we didn’t go up in the 
woods until—well, it was that month—until the 
month of July, and we could only run the mill about 
half time with a skeleton crew and we logged part 
of the other time. We probably actually used the 
tractor that had been pulling steady, I would say, 
around maybe thirty or thirty-five days in actual 
use; that is, in steady, actual use of a regular work- 
ing day. 

@. And did you use it any in 1943? 

A. No, we didn’t use it any in 1943. We took 
it out of the woods in October and took it down to 
the planing mill, where we stored it during the 
winter, and I was pretty well ent out up there. 
That is one reason the stuff was scattered. It was 
hard to get it. That is why we made a poor show- 
ing that year, and I didn’t use it at all in 1948. 

Q. So after you put all of these parts in 1942 
you used the tractor to what would be equivalent 
you think to thirty days? 

A. I would say somewhere around that; thirty 
days; it might have been thirty-five days; it might 
have been even forty days, but it was very little use. 

Q. Now I want to hand vou a list of invoices 
and bills and ask vou whether that is a correct list 
of your bills and invoices that you put in in 19422 

mee That is ment: 
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Mr. Jaureguy: We will offer that list of invoices 
and [66] bills in evidence, and we have attached to 
it an adding machine computation and we ask that 
that go in just for the convenience of Court and 
counsel, 

Mr. Wagner: They are objected to, your Honor, 
on the grounds that they ave incompetent, irrelevant 
and immaterial, and have no bearing at all upon 
the issues as to the determination of the price. 

The Court: They are admitted, subject to the 
objection. 

Mr. Wagner: Exception. 

(The eighteen sheets, consisting of bills and 
adding machine tape, so offered and received, 
were marked Defendant’s Exhibit 2.) 


Mr. Jaureguy: Q. Then in 1943 did you do 
any more parts in it or on it? A. Yes, we did. 

Q. What did you do in 1943? 

A. Well, we put on a new set of tracks. The 
others were still in service but we were afraid of 
breakdowns, they were getting worn, and we put 
in—we had the rollers built up on the other side 
of the cat, and new bearings, and shoe shafting and 
the frames that held them were all put in new. 
There was a new—oh, the bottom half of the matter ; 
I don’t know whether they call it crankease or oil 
pan—no; it was part of the block—it was put in 
new, and the cat was [67] completely gone through. 
We went throngh every bearing in it, and in the 
transmission and the rear end, and it was around 
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$500 worth of parts alone put in at that time, and 
it never turned a wheel. 

Q. I hand you here another lst of invoices and 
bills and ask you if they were the parts that went 
into it in 1943? 

A. Two or three of these that were offered for 
some of the parts that were shipped to us, but they 
are the parts. Some of these are for machine shop 
work. They are not all actual parts, but they are 
rather small items. There is one four and a half, 
another one a dollar and a half. 

@. What is that? Machine shop work? 

A. That is the machine shop work by Howell 
Brothers at Hood River, and they are the ones 
that also built up the rollers, took one side of the 
tractor. Here is one for $28.00. That was for 
building up rollers that were put back into the 
machine after they were built up and turned down 
again. Here is one to build up a machine wheel 
for four and a half. They were just repairing 
little parts, those particular ones. I think the rest 
of them were all new parts. Yes, sir. 

Q. Now what about the tracks? Are they in 
there? 

A. The tracks are not in there. I could not 
find the invoice on those, and I am not just sure 
what they cost. If I remember right, they came 
around $250, but probably Mr. McQuiston over 
there could give us pretty close on that, including 
[68] freight. 
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Q. He has given us some figures there, which 
I think are a little more than yours. 

A. Now that tracks is the rails, pins and busb- 
ings, and it does not imclude the house or shoes. 
They were the old shoes put back on again. 

Q. But your recollection is that you paid for 
the tracks in 1943 about $2502 

A. Including freight. 

Q. Including freight? 

A. Now I might have been off ten or fifteen 
dollars on that. 

Mr. Jaureguy: We will offer this next one he 
has given, including also an adding machine com- 
putation. At the end of the adding machine compu- 
tation we have added $250 to represent the tracks. 

Mr. Wagner: I wish to object to the introduc- 
tion of these upon the same ground; also wish to 
move to strike all of the testimony of the witness 
pertaining to replacement or repairs, and the 
amounts that the witness has indicated. 

The Court: The motion is denied and the exhibit 
is admitted, subject to the objection. 

Mr. Wagner: Exception. 

(Thereupon the 27 sheets, consisting of 
bills and adding machine tape, so offered and 
received, were marked [69] Defendant’s Ex- 
hibit 3.) 


The Witness: Now that didn’t include labor. 
Mr. Jaureguy: Just a minute. 
Q. Now your testimony there shows that in 1943 
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for new parts that you installed on the machine 
of some small items of labor that you recounted 
there it runs about $500.00, but what about the 
labor for the other labor for installing parts? 

A. Well, there are no bills for that either. The 
man that did the installation and the work was one 
of my regular employees. 

Q. And what would you say would be that 
amount? And did you do any of the work your- 
self ? A. Yes, | worked on it myself. 

Q. And what would you say would be the reason- 
able value of the labor that was put in there by 
your man and yourself to put those parts in? 

Mr. Wagner: The same objection. 

A. Oh, I would say four or five hundred dollars. 

The Court: The same ruling. 

Mr. Wagner: We save an exception. 

Mr. Jaureguy: Q. I didn’t get your answer? 

A. I would say four or five hundred dollars. 

Q. Since you put those parts in in 1943 did 
you use the tractor at all? [70] 

A. No, I didn’t use it afall. 

Q. And what did you do with parts that vou 
took out of the tractor? 

A. They were sold to Mr. Gilmore when he 
bought the machine. 

Q. Now how did you happen to sell this ma- 
chine? 

A. Well, I bought The Dalles Mill & Lumber 
Company, which is a much larger operation, and 
I needed a larger tractor to supply logs for the mill. 


: 


L. G. Trullinger 85 


(Testimony of L. G. Trullinger.) 

Q. Well, I wish vou would kind of elaborate 
on that. By that, do you mean that this tractor 
is all right for certain types of sizes of logs but 
not all right for other sizes? 

A. Yes. The larger the log the more weight 
you must have in vour tractor to pull it, and the 
larger the tractor the larger number of logs you 
can pull with it at one turn, and I jumped from 
a mill that was cutting around 15,000 a day to one 
that was cutting around 35,000 a day; that is, that 
is what we did cut with it, and I had to have more 
logging equipment and I did buy a larger tractor. 
I also needed a bulldozer, which is a part of a 
tractor, and I bought that. 

Q. Well then, you had yours up for sale and Mr. 
Gilmore learned of it, I take it, and came up to 
See you? Pee iiakwis rieht. 

Q. And just tell what happened after you met 
him with respect to this equipment? 

A. Well, he came there with Mrs. Gilmore and 
his son and I [71] explained to him what we had 
done to the tractor and he took it, and his son 
did, and drove it around in the yard, and I—he 
said he would go back and make arrangements to 
buy it, and a few days after that he come back 
and said he would take the tractor, and he loaded 
it on his logging truck and he went to the—told 
me to meet him at Hood River at the bank and he 
Wrote out a check for the tractor and we wrote out 
a hill of sale there at the bank. 
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Q. What did you tell him with respect to any 
guarantees with respect to anything in connection 
with it? 

A. Well, I told him that the parts were guar- 
anteed. 

Q. Quaranteed by whom? 

A. By the factory, and we would stand back 
of our relationship, but as to satisfactory perform- 
ance we told him that we would even do that by 
paying out the full 85 per cent. 

Mr. Wagner: I don’t understand. 

A. He said he would rather have the cat that 
way, the way it was, and not pay the difference. 

Mr. Jaureguy: Q. Well, how did you arrive at 
this figure of $2800 under the ceiling price? 

A. Well, that is, the cat, they told me when I 
bought it, cost forty-four hundred dollars. 

Q. Yes; told you at Hood River, I take it? 

A. That is, well, it was over in Eastern Oregon 
Some place. 

Q. Yes. [72] 

A. And it wasn’t a new cat. It was an as-is 
cat; and this was a thoroughly rebuilt tractor, and 
the—the fact is, I asked $3000 for the cat and Mr. - 
Gilmore offered me $3000 for it with a thousand 
dollars down, but I told him that I didn’t care 
to sell it that way, and I told him I would knock 
off $200.00, so he could go to his bank and discount 
the paper, that is the two thousand dollars balance, 
and I would stand that two hundred dollar loss, 
and he came back—and when he came back a few 
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days afterward and told me he had gone to his 
bank and they had loaned him the money and he 
didn’t have to stand any of the loss, that they had 
loaned him the full amount. 

Q. Isee. You sold it to him for the full twenty- 
eight hundred ? 

A. For the full twenty-eight hundred dollars. 

Q. But you had figured the amount, in figuring 
out the possible cciling price you figured the cost 
new in Eastern Oregon? 

A. Well, I didn’t figure it as an as-is tractor. 

Q. No, no. You are going too fast. First, I 
want to find out what you started in at, whether it 
was the same price asked in the East, the Middle 
East or Middle West, or whether it was the same 
price in Oregon. 

A. Well, we figured the cat at forty-four hun- 
dred dollars. That is what the man told me it 
cost when I bought it. 

Q. Yes. That is, you understood that that cat 
sold in Eastern [73] Oregon for #4400 when it 
was new? ie Ves 

Q. Then vou took the new parts that you put 
in. You put in $500.00 of parts? 

A. Well, it was practically a thousand dollars 
of new parts in that machine, but some of them 
had been used a short time but not much over 
thirty days. 

Q. That is, the parts that had been used thirty 
days were about 8550 worth? A. Yes. 
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Q. And the parts that had not been used at all 
was about five hundred five worth, and you took 
that into consideration, and your labor for installing 
them ? 

A. Well, that should have been way under 
ceiling price in actual value of the machinery. 

Q. I know, but what I am asking vou is this: 
Are those the things you took into consideration 
in determining whether you were way under the 
ceiling price? A. That is right. 

Q. Yes. That is what I am trying to get at. 
Now this bill of sale that—vou have seen this bill 
of sale in evidence, and that 1s vour signature on it? 

A. Thatacwae int, 

Q. That says, ‘‘One Allis-Chalmers Tractor’, 
and it gives the serial number, and it says, 
‘‘Yogether with armor, bull hook [74] and miscel- 
laneous parts and wrenches.’’ I want you to tell 
us about the armor, the bull hook, and the miscel- 
laneous parts and wrenches. 

A. Well, the armor I had made by Howell 
Brothers in Hood River, and then there was a 
bumper on it; that was a piece of railroad iron; 
and the bull hook is a hook that fastens—that goes 
into the drawbar of the machine where they hook 
the cables; that is, the choker lines. 

Q. Are those part of the tractor when it is all 
new? A. No, no. They are accessories. 

Q. All right. Then tell us about the miscel- 
laneous parts and wrenches. 
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A. Oh, there was a big grease gun. I! think 
they cost around thirty-five dollars, that they use 
for ereasine the tractor rollers. Then there was 
a smaller grease eum that is used on Alemite fit- 
tings. And the wrenches, I don’t recall what they 
were. hey were wrenches that they used on the 
machine, or a part of it. JI don’t imagine they 
amounted to a great deal. I think they come with 
the machine. 

oe Well, what about any other parts for the 
machine ? 

A. Well, there were these tracks which were 
worn. We didn’t want to use them but, neverthe- 
less, they—— 

Q. You mean the tracks on the machine or that 
were not on? 

A. The tracks that were off the machine. 

Q. They had been on? [75] 

A. They had been on. We had just taken 
them off. 

Q. Yes. 

A. Then there were the idlers. There was this 
erank, this part of the motor block that was 
together. There was the old one. It is there. All 
of these things are there yet at Moser. He didn’t 
fake them; they are there. They are his. 

Q). That is, vou sold them to lim? A. Yes. 

Q. And all of those things were included in the 
$2800 price? 

A. That is right; and he understood it that 
way, too. 
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Q. Yes. That is, you discussed it with him? 
A. Yes, we did. 
Mr. Jaureguy: You may take the witness. 


Cross Examination 
By My. Wagner: 

Q. Mr. Trullinger, at the time of this sale did 
vou understand that in order to command an 85 
per cent price that there had to be and attendant 
with the sale a bond and guarantee of satisfactory 
operation for a period of not less than sixty days? 

A. Oh, I didn’t know about, you know, how 
many these regulations are. I have a pile of them 
that thick. 

q. You knew there was a guarantee there, 
though ? 

A. Well, I have heard that. I didn’t know it 
but I have heard [76] it. | 

Q. And you knew that at the time you made the — . 
sale? A. Yes, I had heard it. 

Q. Did you at the time of making your sale 
refuse to give that kind of a guarantee? 

A. No. I said that I would for 85 per cent of 
the forty-four hundred. 

Q. For 85 per cent of $4400? A. Yes. 

Q. You would give such a guarantee? 

A. Yes. 

Q. But in this case you didn’t give any guar- 
antee ? 

A. That is right. I didn’t get that price. 

Q. Didn’t give any bond and guarantee at all? 

A. Which? 
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Q. You gave no bond and guarantee at all? 

Mr. Jaureguy: Well, he has testified to what 
guarantee he gave. If you want to call that one 
or not it is a conclusion. I think it is better 
for him to ask the witness what he said; then it 
is a regulation matter whether there was a bond 
and guarantee or not. I think it is obvious that 
he gave one but it wasn’t at the time. 

Mr. Wagner: ‘Tl'o begin with, we say 

Mr. Jaureguy: 1 know, but what I am objecting 
to is his question. [77] 

Mr. Wagner: O. K. I will withdraw the ques- 
tion. 

Q. What did you say in connection with a 
guarantee ? 


A. Well, the parts are guaranteed by the mami- 
facturers and if there was anything that was 
defective on those, that we would see that they made 
good on them. 

Q. O. K. What else did you say, if anything? 

A. Oh, if there was anything particularly 
wrong with our relationship let us know and we 
would make it right. But we 


Q. Did vou give him any other writing in addi- 
tion to the bill of sale? A. No. 

Q. That is the only writing that there is in the 
Gase ? 

A. Well, £ told him if the thing was put to- 
gether properly, we had worked on it and the man 
that had worked on it was a competent man, and 
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they were Allis-Chalmers parts, and the Howell! 
Brothers were capable men to do the work that 
was done. 

Q. How did you arrive at the figure of $3,000 
that you thought to be the ceiling price on this? 

A. Well, that was just 

Q. What items did you take into consideration ? 

The Court: Well, it is not an as-is machine. 
"he machine was a rebuilt machine. 

Mr. Wagner: Q. Well, tell me when you ar- 
rived at the three thousand dollars. I understood 
vour testimony you gave a discount of $200. [78] 

A. That is right. 

Q. From the $3,000. A. That 1s right. 

Q. But you arrived at the $3,000 by some pro- 
cess of figuring up ceiling prices; is that right? 

A. Well, oh, just about the way tractors were 
selling for, and the condition of this machine, why, 
it was just a price that we put on it. 

Q. You ascertained—you testified that you 
ascertained the price new? 

A. We figured that a lot less than a regular 
ceiling price. 

Q. What ceiling price did you figure? 

A. Well, the machine cost delivered forty-four 
hundred dollars. 

Q. Yes; and you took 55 per cent of that; is 
that right ? A. No. 

Q. Or did you take 85 per cent? 

A. 85 per cent of $4,400 ran it—— 

Q. You took 85 per cent? 
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A. way up over $3,000, and I knew that 
was a lot more than the machine was worth. 

Q. You took 85 per cent of the forty-four 
hundred ? 

Mr. Jaureguy: He said he didn’t. 

A. No. I didn’t take 85 per cent. 

Mr. Wagener: Q. I mean the first step. 

A. If we had 85 per cent of $4,400. it was a 
lot more than $3,000. 


You didn’t do that, either? 
Because we didn’t figure it an as-is machine, 
and that wouldn't apply to a particular machine 
like this. 
Q. Did you know that the block in the machine 
was cracked when you delivered it to Mr. Gilmore? 
A. No; and I don’t know it now, either; and, 
as a matter of fact, I know the block wasn’t 
eracked when I delivered it to him, because I had 
operated the machine and we had verified it and it 


Q. Did you figure that way? A. No. 

Q. Did you consider that price 85 per cent? 
A. I talked about 85 per cent. 

Q. You talked about it? A. Yes. 

Q. Did vou take 55 per cent of $4,400? 

A. No. 

Q. 

A. 


was not cracked. 

Q. You testified as to the armor vou put on 
after you had it? A. Well, I had it put on. 
Q. Well, you had the machine ? A. Yes. 

Q. How about the bumper? Was it already on 
there ? 
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A. Well, we had one on the machine that we 
broke off, but that was one my man put on. [80] 


Q. This was a replacement? 

A. Yes. We didn’t put it on. It come on it. 

Q. How about the bull hook? 

A. We had that made in Hood River. 

@. You had that made additional ? 

A. Yes. 

@. After you got it? A. No. 

Q. You didn’t put it on? A. No. 

Q. How about the grease gun? Did that come 
with the machine? 

A. That came with the machine. 

Q. Both of them? 

A. No. One of them I bought. 


Mr. Wagner: I think that is all. 
*, Jaureguy: That will be all. Thank you. 
(Witness excused.) 


= 
~ 


Mr. Janreguy: Defendant rests. 


REBUTTAL 
EARL GILMORE 


was thereupon recalled as a witness in rebuttal in 
behalf of the plaintiff and, having been previously 
sworn, further testified as follows: [81] 


Direct Examination 
By Mr. Wagner: 
Q. Did you hear Mr. Trullinger testify that at 
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the time of this sale or delivery of this tractor to 
you that he told you that all the parts were guaran- 
teed by the factory ? 

eeeleticenet hear that. 

Q. Did he indicate to you that under any cir- 
cumstances he would give you a price guaranty ? 
No, sir. 

For performance of the machine? 

He did not under any circumstances, no. 
What did he say, Mr. Gilmore? 

He said that the price wasn’t right to guar- 
antee it; that there wasn’t enough money to guar- 
antee it, and that, therefore, he wouldn’t; and at 
the time I beught the cat we tried it out. It run 
on three legs and three cylinders. 


> OP OD 


My. Jaureguy: ‘That is not responsive. 

Mr. Wagner: Q. Did you discuss ceiling prices 
at the time you took delivery? | 

A. Yes. J asked him if he was within the 
price list, and he said he was. 

Q. Did you discuss Office of Price Administra- 
tion ceiling prices? A. No; I didn, 

Q. You didn't. Did Mr. Trullinger quote a 
figure of $3,000 [82] to you? 

A. Yes, he did. He quoted the figures in this 
way, and then finally I kept thinking that was too 
high and he said, ‘‘Well, being as the condition 
that it doesn’t run just exactly right, why, I will 
knock off two hundred dollars if you will pay me 
eash.’”’ And I said, ‘Well, I will let you know by 


tomorrow sometime’ ’—that would be the sixth of 
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April, it was—“whether I will take it or not,” 
which I called him up finally. Me and the boy de- 
cided that it was O.K., we would go back and take it. 

@. You paid eash then? A. I did. 

Q. And got it for $2,800? 

A. And I didn’t borrow the money, either, as 
Trullinger said. 

My. Wagner: I think that is all. 

Cross Examination 
By Mr. Jaureguy: 

Q. That is, as I understand it, he said that this 
price of $2,800 wasn’t enough to justify him in 
giving you a full guarantee? 

A. That is right. That is what he said. 

Q. If you wanted a full guarantee it would have 
to be more? A. Yes, that is right. 

Q. Yes. And then he told you, I take it, that 
that machine had a lot of new parts in it? I think 
you have already [83] testified to that. 

A. It possibly had some new parts. I don’t say 
all of them could have been; lots of them; because 
there are not too many parts in a eat. 

Q. That is, they were not all new? 

A. No, they were not all new. 

Q. Some of them had been put in the year 


before ? A. Possibly. 
@. And he told you that he believed that it was 
well within the ceiling? A. Price. 


Q. In doing so he discussed the new parts that 
had been put in? 


L. G@. Trullinger 07 


(Testimony of Earl Gilmore.) 

A. Well, no, he didn’t discuss all of the new 
parts. He had built wp some of the rollers, the 
track rail, which was very poorly built up. They 
were not ever turned down; they were built up— 
never returned down on the lathes in any way. 


You didn’t think so, eh? Ay eRuh? 
I say, you didn't think they were? 

I knew they weren't. 

You noticed that before you tock it? 
ercitale 

Yes. 


Although they were new rails. [84] 
New track? 

They were new rails, yes. 

r. Jaureguy: Yes. That is all. 
(Witness excused.) 


ZPOPOoPOPOO 


Mr. Wagner: ‘That is our case, your Honor. 

The Court: Argue. 

Mr. Joy: If the Court please, the defendant has 
admitted that he did not guarantee this tractor as 
in accordance with the Regulation, M.P.R. 136, and 
did not give an invoice, which is also required by 
the regulation, and for the plaintiff’s part of the 
ease Mr. Gilmore has testified to the condition of the 
tractor, which was unsatisfactory from the start 
and ended up in the condition where he had to 
quit that particular job and sell the tractor. And 
as to the ceiling price of the machine as it was 
sold at $2,800 it is the plaintiff’s position that you 
should take the nearest comparable tractor and 
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that that should be the WK model, which was in 
production in 1941 and sold at that time at $2,800 
—$2,880—and it 1s our position that that was the 
frozen ceiling price as of October Ist, 1941, and 
that that ceiling price holds. The main reason for 
that is that it certainly is not a very nearly com- 
parable tractor, when you bring into the picture a 
Diesel at a much higher price and a different 
motor, quite different—entirely different, really, 
because this tractor that he [85] bought was not a 
Diesel motor. The tractor that Mr. Gilmore bought 
was not a Diesel motor. 

The Court: Well, you have to separate the ques- 
tions. I hope it does not but the war may last ten 
years, as I said a while ago, and the first question 
you have to figure is whether or not ten years from 
now if the war is still continuing and if a man sells 
a piece of equipment it is compared to the com- 
parable price in 1941. If in 1951, should the war 
unfortunately be continued, and the OPA forced to 
be continued, to work indefinitely and the OPA 
definitely in 1951, then will we go back ten years 
and find some comparable piece of equipment to 
compare it with what was sold in 1941? 

Mr. Joy: Well, if anything, it certainly would 
not be more, your Honor. It would be less, due to 
the depression. But it could not exceed that ceiling 
price. Under the OPA regulations, your Honor, 
it ean always be sold less than the ceiling, but in 
no event over. It is our position that this machine 
—I refer to the WK model—the ceiling price of 
$2,880 is the nearest comparable machine and should 
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be used in the manner in which the regulation pre- 
scribes as the nearest comparable machine, and to 
be used as a guide in the pricing of this machine 
and not more than that—in any event not more 
than that. The defendant did not guarantee this 
machine, as I have said, and did not comply with 
M.P.R., Maximum Price Regulation 186, and the 
sale of this tractor exceeded the [86] ceiling as 
outlined in our complaint, and the Office of Price 
Administration claims that we are entitled to treble 
damages for the overcharge. 

I don’t think of anything else. 

My. Jaureguy: Is that your argument? 

Mr. Joy: Yes. 

Mr. Jaureguy: Of all three of you? I am very 
sorry that they didn’t argue at length, your Honor, 
because, as I said in my opening statement, there 
are other problems here that are involved and I 
really would have liked to have their views on it. 
They have stated that the M.P.R. 136 applies but 
they haven’t pointed out to your Honor exactly 
why it applies, nor the particular provisions of it 
that they claim were violated in this particular ease. 

I have also said to your Honor, and we have 
argued here purely that this is a case where the 
person who purchased it was an ultimate user or 
consumer and he did not purchase it for use or 
consumption in the course of trade or business; and 
I have told your Honor there were decisions both 
ways on that point. I want to argue all of these 
points. I don’t think I would be dving my duty 
to my client if I just took the arguments they have 
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given us and answered them, without going into 
those other points, so I have just got to start fresh 
on these and I will do that, and I hope that I am 
not too tiresome when I do it. [87] 

Now I think we have two of the regulations, and 
I would like to get the one that is in evidence, then 
we ean each have one. There are three points in 
these regulations that I wish to discuss, but 1 wish 
to discuss one of them first, then go on to the 
argument from the rest as to the meaning of the 
law, and then go back to the regulation, and that 
is one of the poimts that they have discussed. I 
wish to address myself to that, and that says, ‘‘The 
price’’—and I am reading now in this exhibit that 
has been introduced, which contains Regulation 
136, and I am reading Section 1390.11, subdivision 
(c) of that M.P.R. 136: 

‘“The price for any other secondhand machine or 
part shall not be more than 55 per cent of the high- 
est maximum price to any class of purchasers for 
the nearest equivalent new machine or part f.o.b. 
factory, whether established by this Maximum Price 
Regulation No. 186, or something else.”’ 

Now I take it that the burden is on them to prove 
that the price here was in excess of the maximum 
price that is set by this regulation and in order to 
show that it is above that they must show what the 


price new 

The Court: I wonder if that gentleman wants 
to get away. I wonder if any of these people want 
to get away. Sometimes witnesses don’t understand 
when they can go. 
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Mr. Jauveguy: Yes. You understood you didn’t 
have to stay unless you wanted to. [88] 

Mr. McQuiston: Oh. 

Myr. Jaureguy: And at the time this sale was 
made I am not going into an argument unless your 
Honor cares to have ine, as to whether a gasoline 
engine tractor is the nearest equivalent to a Diesel 
engine, because I think your Honor has already 
stated, which I think is certainly sound, that the 
one that they were then in April, 19438, selling as 
the nearest equivalent is the one which is the near- 
est equivalent. J think that is very clear. The 
f.o.b. factory price on that was $4,250, without any 
additions. Then there were several additions here 
we have been talking about, and in this case there 
were no parts which were put into this machine 
which were not secondhand parts. Whatever you 
want to say, as to whether this was an as-is agree- 
ment, or partly guaranteed and partly as is, there 
were no parts 

The Court: Where is that portion found ? 

Mr. Jaureguy: As is, I think—well, I got it 
fiom Mr. Joy and I think he got it from the Act. 
No, it is not in the Act. The Act 

Mr. Joy: It is in the Act. 

Mr. Jaureguy: (e); yes. 

The Court: Well, it will turn up. 

Mr. Joy: It is used in connection with as is 
with reference to dismantling. 

Mr. Jaureguy: That has to do with dismantling. 
L was [89] using it I guess, not in connection with 
the Act but I would say as distinguished from either 
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a new one or a guaranteed one; that is, this was 
a machine in which he had put in new parts and 
the new parts had never been used. The parts 
themselves cost him $500, and the labor to put 
them in was worth, according to the testimony, 
another $500, and he sold this machine, with the 
new parts in it, together with the old parts that had 
been taken out for replacement, and together with 
the wrenches, bull hook, and the guard, and these 
other things which there has been some testimony 
about, one of these items I think there is no testi- 
mony whatever—and they were all sold—where the 
nearest equipment, without these extra parts, was 
$4,250, and the whole thing was sold for twenty- 
eight hundred, which would be 55 per cent of $5,100; 
so we say that even though this regulation applies, 
to which I am going to refer later on, he was as he 
himself explained it well within the ceiling. I am 
going to come back later to this regulation to raise 
the question whether this regulation applies to this 
sale at all then in circumstances 

The Court: Well, it wasn’t even 55 per cent of 
$4,250 ? 

Mr. Jaureguy: ‘That is right. It wasn’t even 55 
per cent of $4,250. It was, however, well within 55 
per cent of that, plus the materials that went in, 
which were new materials and those that had been 
used thirty days, and the labor to install them; it 
was well within that. I haven’t figured out here 
[90] what 55 per cent of $4,250 is. 

The Court: $2,337. 

My. Jaureguy: Yes. 
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The Court: $462. 

Mr. Janreguy: Yes. And then there were new 
parts that were testified to, that they admit. As I 
understand it, they admit there were additional 
parts, the bull hook, and he armor, and two or 
three things of that kind. 

Now I want to discuss these other questions be- 
fore I come back to this regulation, and that is 
whether the Administrator of the Office of Price 
Administration has an action at all, because I think 
I can say that most of the Courts that have passed 
on it, either by way of decision or dictum, have 
said that in a case of this kind the Administrator 
does not have the action. I mean, didn’t have it 
prior to the amendment with which we are now 
concerned, because I think everybody agrees that 
that amendment is not applicable here. The Act 
was amended last summer and one amendment was 
made retroactive and one was not made retroactive. 
The amendment that was made retroactive was the 
amendment which gives, your Honor, the discretion 
to enter Judgment in any amount not greater than 
three times, instead of not giving your Honor that 
discretion. 

‘‘If any person’’—and this is what the statute 
says—“If any person selling a commodity violates 
a regula- [91] tion or price schedule prescribing a 
maximum price or maximum prices, the person who 
buys such commodity for use or consumption other 
than in the course of trade or business may bring 
an action.”’ 
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And then it says, “‘In any case where the pur- 
chaser cannot bring an action the Administrator 
may bring it, and if the purchaser bought for some 
use or consumption other than in the course of 
trade or-business the purchaser may bring the 
action.”’ 

As I say, I am sorry they haven’t argued that 
point, but I just feel that I have got to, because 
it seems to me it is in point here. And I may say 
the Courts have several times remarked upon the 
ambiguity of what that means. Some have said if 
that meant to include a type of case such as this 
they could not have said trade or business; they 
should have said trade, business, occupation or pro- 
fession, which is a very common expression when 
you wish to cover anything that is used for a person 
in his livelihood, trade, business, occupation or pro- 
fession. But they didn’t do that. They said, ‘*Who 
did it for use or consumption other than in the 
course of trade or business.’’ It is our contention 
here that that expression, that a person purchases 
for use or consumption other than in the course of 
trade or business, means that a person who buys it 
for use or consumption other than for purposes of 
resale Trade and business are both expres- [$2] 
sions that are very often used in the business of 
buying and selling. In fact, the original meaning 
of trade—it has taken on lately other incidental 
meanings, but the original meaning of trade was 
barter back and forth, and trade in business is an 
expression which is very often used to mean the 
price of buying or selling, and when you get down 
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to the reason for the rule, or the reason for the 
distinction, it is this: That when a man bought 
something, as some of these authorities point out, 
when a man buys something for resale there are 
one or two situations that may exist, and very often 
both. Usually he is particeps criminis with the 
seller. They are both in the position where they 
are engaged in that kind of business and, therefore, 
they normally expect them to know the regulations. 
And so most of the time where a retailer pays a 
wholesaler more than the price ceiling he does it 
knowingly and voluntarily, and, therefore, we 
should not give him the right. And the other rea- 
son for the rule is that many of the price ceilings 
that a retailer sells are based on the prices he pays, 
and that a retailer buying under those circumstances 
would very often, if not always, pass on the price 
ceiling to his consumers; and so he should not be 
permitted to get for his own use treble damages 
from the man that sold it to him. But when you 
come to the ultimate consumer, whether it is a 
farmer buying a tractor to use on his farm, or some- 
body else using something for his business, a [93] 
lawyer buying a desk for his office, if you want to 
go that far, or a man buying, as one of these cases 
points out a man buying a tractor for the purpose 
of beautifying an estate for himself, or whether he 
uses it in livelihood or not, there is no reason one 
person, the person who buys for his own use and 
without the intervention of making any profit out 
of it, why he should have the right and the other 
man not have it. So this type of situation has been 
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before the Courts I think six or seven times. One 
of the earliest cases, which I think went too far, is 
strongly in my favor, but I don’t urge it upon your 
Honor as being a sound case because I just don’t 
agree with the reasoning of it, as has been pointed 
out by other Courts. But, nevertheless, I want to 
eall your Honor’s attention to it, because it is re- 
ferred to in later cases, in which the later cases 
follow the exact line of reasoning I have tried to 
outline to your Honor, and that is it is only the 
man who buys for wholesale who is not permitted 
to bring the action for treble damages, and the man 
who buys for his own use and is the ultimate con- 
sumer and should be permitted to, whether he is 
going to use it in some occupation or whether he 
is going to use it as an ultimate consumer and not 
in any occupation. 

In this case it was an action against some re- 
tailers who had bought—no, I beg your Honor’s par- 
don. This was an action against those who had 
sold the retailers. In other [94] words, the pur- 
ehase was for the purpose of resale. No; I am 
wrong on this now. I am sorry. I thought I had 
that in mind. No, I don’t think they were retail- 
ers. I think they were those who got it for their 
own use. No; I think I will go back to my original. 

The Court: It can’t be a very good headnote. 

Mr. Jaureguy: No, the headnotes are not. I am 
not even sure that it poits out what it was for. 
Anyway, I want to read what the Office of Price 
Administration in arguing this case to the Court 
claimed this case was. 
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The Court: What Judge wrote that opinion? 

Mr. Jaureguy: This was Judge Hall, in Los 
Angeles. 

The Court: Yes. That is on appeal. 

Mr. Jaureguy: I learned in reading the cases to 
your Honor that this case was on appeal, so I got 
service. I wired down two or three days ago to the 
Clerk and the Clerk wired back that it had not yet 
been decided. ‘The opinions I get are anywhere 
from three to six weeks late, and I was afraid I 
would come in here and they would spring an opin- 
ion on me, and I didn’t like to take that chance. 
Anyway, this is what the attorneys for the OPA 
were contending: 

‘It is the contention of the attorneys for the 
Administrator that a person who buys a commodity 
at retail may bring an action for treble damages, 
but that the retailer, who has had to overpay his 
wholesaler or producer, cannot [95] bring such an 
action, and that such right belongs exclusively to 
the Administrator’’—just exactly what I am con- 
tending here. ‘‘The result of this contention is to 
say that a person paying 10 cents extra for a small 
sack of sugar at retail can bring as much of it, 
$90.00,’ and so on, but the retailer, who has bought 
for a thousand dollars, cannot sue for three times. 
That is what I am contending, too. 

‘This is so, say the attorneys for the Adminis- 
trator, because the retailer’s purchase of the sugar 
is ‘in the course of trade or business,’ and that the 
retailer’s sale to the consumer is ‘other than in the 
course of trade or business.’ ”’ 
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That is just exactly the contention I am making 
here, is the contention that the attorneys for the 
OPA were making to the Court in this case. 

Then they go on and point out why the retailer 
should not be permitted to bring an action. ‘‘Such 
construction and its results are unjust in those 
permitting a squeeze to be made upon a whole- 
saler so as to put him out of business or induce 
him to break the law,’’ and so on. 

“The literal meaning of the language under dis- 
cussion produces a result which is hkewise unjust. 
The Act says an individual can sue if he buys 
something ‘other than in the course of trade or 
business.’ ’’ Well, I disagree with the Court. The 
Act does not say that. The Act says, not if he buys 
within the course of trade or business; it [96] says 
if he buys for use or consumption other than in the 
course of trade or business. ‘‘As just indicated, 
when a person buys something ai retail the sale is 
made ‘in the course of trade or business,’ just as 
much as when a retailer buys from his wholesaler, 
so, if an individual,’’ and so on. 

And the Court finally concludes as follows: *‘My 
view of the correct situation of law as I announeed 
from the bench: The right to sue for treble dam- 
ages against anyone regularly engaged in business 
who has overcharged, either as a producer, whole- 
saler or retailer, is exclusively the right of the in- 
dividual or coneerm having to pay the overcharge, 
and the Administrator has no right to sue in such 
instance, but is limited in his right to bring actions 
for treble damages to suits against blackmail oper- 
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ators and bootleggers and others not regularly en- 
gaged in business.”’ 

Now L have called your Honor’s attention to that 
case, not because I want your Honor to follow it, 
because, as I say, it has been criticized by later 
cases, but for two purposes: First, to call your at- 
tention to the fact that the attorneys for the OPA 
in this case were making exactly the argument I 
am making here; that is, that the line of demarea- 
tion is whether or not the person who purchased it 
was for the purpose of acquiring it or for the pur- 
pose of his own examination; and the second reason 
is [97] so when you examine some of these au- 
thorities that criticized it we may know just what 
they are talking about and know that all author- 
ities that criticize it are not hard fashioned here 
but some of them are just exactly in accordance 
with our contentions. And the first one is another 
California case, Bowles v. Chew, 53 Fed. Supp. 787. 
This was a case where the sale was made to retailers 
and the action was brought, as the title gives, by 
the Administrator of the Office of Price Adminis- 
tration, and the Court refused to follow the reasoi- 
ing in the Glick Brothers case. 

The Court: What Judge? 

Mr. Jaureguy: This is 53 Fed. Supp. 787. 

The Court: What Judge? 

Mr. Jaureguy: Oh, what Judge? This was 
Judge Goodman. But here again, while the Court 
held that the Office of Price Administration was 
the proper one to sue, the line of reasoning is ex- 
actly similar, as | am giving now, and that is that 
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the OPA had the right to sue in this case because 
the purchaser was a retailer and the Court first 
points out what was held in the Glick Brothers case 
and then says: 

‘‘In my opinion, Section 205(e),’? which is the 
section that is involved that I read a few moments 
ago, ‘‘of the Act does not reasonably admit of any 
such construction. What Congress said, what it 
meant, and the rationale thereof, are the pertinent 
considerations in constructing the Act. [98] 

‘‘Congress said: ‘the person who buys such com- 
modity for use or consumption, other than in the 
course of trade or business may bring an action 
* * *?. Thus is described the person who may sue. 
If the buyer of merchandise is not in the above 
described category, then ‘the Administrator may 
bring such an action on behalf of the United 
States.’ Thus is described the circumstance where- 
by the Administrator 1s empowered to sue. The 
Senate Report on the Act,” giving a citation to it, 
‘‘indiactes the foregoing to be the precise meaning 
intended by Congress.”’ 

I may say that I finally found the Senate Re- 
ports in this city and they copied the parts that 
are applicable here and I won’t read it, except to 
tell your Honor I don’t think it has much to do 
with this particular question, and I have it here 
if anyone wants to see it. 

“Tt is not subject to dispute that a ‘person who 
buys for use or consumption,’ means, in the ordi- 
nary sense, the consumer, i.e. the general public 
buying over the counter, for its own use. In 
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order that there might be no doubt that Congress 
intended this description to be in the ordinary 
sense, it added the excluding clause: ‘other than 
in the course of trade or business.’ Thus,’’ and 
here is the conclusion the Court draws from that, 
‘the tradesmen, i.e., merchants engaged in busi- 
ness, buying and selling between themselves, were 
not given the right to sue.’’ [99] 

Then the Comt goes on to say: ‘‘It is clear to 
me that what Congress said and meant is that 
members of the general public who buy commod- 
ities, to use or consume themselves, may sue for 
treble damages, but that tradesmen, who deal and 
buy and sell between themselves in the course of 
business, may not sue one another.’’ 

Then they give—I will read it: ‘‘The rationale 
backgrounding this enfercement program is quite 
obvious. The consumer (member of the general 
using and consuming public) cannot in his daily 
hfe keep abreast of the ceiling prices of the count- 
less articles on the market which he needs.”’ 

A good illustration, Mr. Gilmore told us he didn’t 
keep track of this. 

‘““He can easily be advantaged, since a small 
overcharge cannot readily be detected. 

‘“‘To implement the battle against inflation, the 
right to sue for damages was considered by Con- 
gress as an effective deterrent to price ceiling vio- 
lations. The buving public is enlisted in the anti- 
inflation fight. It is made worth its while to act as 
an active agent to enforce the law.’’ Then they 
refer to that same Senate Report. ‘‘On the other 
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hand, Congress clearly indicated that merchants 
and dealers, trading with one another, presumably 
for profit, should not engage in inter-commercial 
litigation to enforce the Act or prevent violations. 
Hence the right to sue for such viola- [100] tions 
was reserved to the Administrator, inasmuch as 
he has licensing authority under the Act, and may, 
by virtue of the record-keeping requirement readily 
assemble the data for enforcement.”’ 

And then they go on further and criticize the 
Glick Brothers ease. 

So in that case, while holding is not either for 
or against either side to this case, because the sale 
was a retailer’s, the entire reasoning of the Court 
is that the expression, ‘‘for use or consumption in 
the course of trade or business’? means for per- 
sons buying for the purpose of putting it back 
on the market and selling it, and anybody else is 
not for use or consumption in the course of trade 
or business. 

Then we have one or two other cases here. Here 
is another case, which is in a sense very similar 
to the one I just read, from the Federal District 
Court for the Western District of Kentucky, and 
this likewise was a case of an action brought 
where the sale had been made to a retailer, Bowles 
v. the Joseph Denunzio Fruit Company, 55 Fed. 
Supp. 9; and they have other questions of searches 
and seizures here, and finally get down to this par- 
ticular question, and here the case began, the sale 
being made to a retailer. They held that the Ad- 


L. G. Trullinger 113 


ministrator had the right to sue, but it was for the 
same line: [101] 

‘‘Defendant’s motion to dismiss the eomplaint 
is based upon the contention that any cause of 
action under the Emergency Price Control Act of 
1942 runs in favor of the purchaser rather than 
in favor of the Price Administrator. Here reli- 
ance is again placed upon the decision in Brown 
v. Ghek Bros. Lumber Co., supra, in which case 
the District Court sustained a motion to dismiss 
based upon similar grounds. The right of action 
being enforced herein is conferred by Section 
205(e) of the Emergency Price Control Act of 1942, 
Section 925(e), Title 50, Appendix, U.S.C.A. it 
places the right of action in the person who buys 
the commodity ‘for use or consumption other than 
in the course of trade or business,’ and then pro- 
vides that if the buyer is not entitled to bring the 
action ‘the Administratur may bring such action 
under this subsection on behalf of the United 
States.’ The provision is in no way ambiguous and 
needs no judicial construction to ascertain its mean- 
ing. Where a retailer sells to a purchaser for use 
or consumption the purchaser can sue for the dam- 
ages authorized by the Act; but where a whole- 
saler sells to a retailer who buys for resale in the 
course of trade ov business and not for use or con- 
sumption, such retailer has no authority to in- 
stitute the suit, but the right of action in sueh cases 
is vested in the Administrator.”’ And then they 
£0 On again to critiaze Mr, Glick, of Ghek Byos., 
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but their line of reason is again the same line of 
reasoning I am urging upon [102] your Honor. 

Then I have two or three cases on which I don’t 
have the reports here, but one of them is the New 
York Supplement. I can get this over in the 
Library and bring them here. It is Lightbody v. 
Russell, first in the Supreme Court of New York, 
45 N. Y. Supp. (2d) 515, and then it went to the 
Appellate Division of the Supreme Court in 47 
N.Y. Supp. (2d) 711, and in that case as you can 
see from the title it wasn’t the Administrator that 
was suing but the parties were suing, to begin 
with, in a partnership, and it so happened the 
article they bought was a tractor and they brought 
the action and merely alleged in that action that 
they were the ultimate consumers. No; they al- 
leged they bought it for their own use; and the 
question is whether or not that was sufficient— 
whether they didn’t have to further say that they 
bought it for use, not in the course of trade or 
business; and the Court held that they had stated 
a proper cause of action because when they said 
they bought it for their own use that negatived the 
idea that they bought it for resale, and since, as 
the Court held the expression for use or consump- 
tion other than in the course of trade or business, 
means for use or consumption other than for pur- 
poses of resale, the Court held with the purchasers 
then who had bought the tractor, and the Court had 
to construe the complaint most strongly against 
them. [103] 
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I don’t mean to say everything I am saying is 
in the opinion. [ am just telling you how it had 
to be rationalized. The Court had to hold then 
a person who buys a tractor for his own use, where 
it is in connection with some occupation of some 
kind, has: the right to sue as long as he negatives 
the thought he didn’t buy it for resale. Then that 
case was appealed to the Appellate Division of the 
Supreme Court and the Appellate Division affirmed 
the lower court. There was a dissenting opinion 
in that case of Lightbody v. Russell. On appeal 
it is in 47 N. Y. Supp. (2d) 711. In the lower 
court, 45 N.Y. Supp. (2d) on page 15. 

I have tried to make as exhaustive a study of 
this as possible. I may say that my friends here 
I think have two cases in their favor. One is a 
Federal Supplement case, Bowles v. Rock, and 
another one is—I think there might be a New York 
Supplement case in their favor, and I think there 
is an unreported decision in their favor, but I have 
two unreported cases J have run down through 
C.C.H. cases, and I want to call those to your 
Honor’s attention. I think sometimes unreported 
cases are better than those reported, because when 
they are unreported the Judge sometimes elab- 
orates a little more. At least that is what I have 
found in these cases. 

Brown v. Malloy, the District Court of the East- 
ern District of Pennsylvania, Federal Court, and 
the only way I [104] can tell anybody who is in- 
terested how to find that case, it is in C.C.H., para- 
graph 51331. This was a case involving tractors. 
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A farmer had an auction sale and the purchasers 
were also farmer, and they bought two tractors and 
a hay baler, and the question was whether or not 
the Administratior had the cause of action. Con- 
cededly the farmers bought this for use on their 
farm, and if using for logging is for use in the 
course of trade or business, then using on a farm 
is, too. In fact, one of their cases is for use on 
a farm. And the Court, in referring to this por- 
tion in the course of trade or business, said: ““We 
take these phrases to mean that a private buyer 
who purchases for his own use or consumption is 
given the right to recover compensation for the un- 
lawful advantage taken of him by the seller in 
exceeding the ceiling price. But a dealer or other 
persons in the trade or business who purchases 
needs no such protection. 

‘“There would seem to be no logical reasons for 
restricting the privilege to only those persons who 
buy articles for uses not in any way connected with 
their trade or business. Such interpretation would 
mean that a purchaser of a tractor for use on his 
farm would not be entitled to the redress provided, 
but a purchaser who buys the same kind of appli- 
ance for use in cultivation of his private estate, 
not maintained as a business, would have the right 
to recover treble the overcharge. This interpreta- 
tion is strained and [105] illogical and we would 
not be disposed to adopt it’’; and so they dismiss 
the action that was brought by the Office of Price 
Administration. 

Then there is another unreported decision, too, 
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which I think is a very good decision, and that is 
Bowles v. Googins. This is in the District of 
Utah; it looks here like the Third District to me; 
C.C.H., Paragraph 51176. There were two pur- 
chases here, both of pipe. A farmer bought some 
pipe to use for irrigating purposes on his farm and 
the livestock company likewise bought some pipc 
for water in order to feed their stock with, and 
the Court held in both cases—of course, this was 
just one action for two sales by Googins. ‘The 
Court held the Administration didn't have the cause 
of action; the form of action was in the farmer 
and the livestock company; and the Court makes 
one observation which I haven’t seen i any other 
ease, and I think it is very pertinent; and that 
is, the Act does not say he buys for use in trade 
or business, which seems to me would have been 
the logical thing to say. I would have said, if Con- 
gress was intending to provide that nobody who 
uses it for profit in industry or occupation, or 
farming, or anything, would have said, as I said 
before, in the course of business, trade, occupation 
or profession. but this Court points out here it 
does not say for use in trade or business, but it 
says who buys for use or consumption other than 
in the course of trade or [106] business, and the 
Court here points out that that distinction there 
—that there should be a distinction, and then gives 
this illustration: A farmer who buys himself a 
pair of overshoes and he wears them to irrigate 
his crops—gives that illustration. Is there any 
conceivable reason why the OPA should have the 
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eause of action for the overcharge, which goes on 
to point out if he buys a pair of overshoes and uses 
them for any other purpose, walking back and 
forth to church or going out hunting, he has a 
cause of action, but if he uses the same overshoes 
for the purpose of going out when he irrigates 
his crops then he doesn’t have a cause of action, 
according to the Administrator’s contentions, but 
the Administrator has it. 

I may say in this case, Bowles v. Googins, the 
Court didn’t follow the line of reason that I am 
urging, and didn’t follow the Glick case, didn’t 
follow the Chew ease, but had a new independent 
one, and that is it said that a person who is in 
some occupation or trade where he makes money, 
industry, and he buys something that is just bought 
occasionally, your Honor, he has the cause of 
action and not the Adminstrator; but if he 1s in 
some industry that day after day buys something, 
even though it is not for resale, the Administrator 
has it. Personally I don’t get that distinetion, 
but he says in the course of trade or business 
means something about repeatedly, time and [107] 
time again; and of course a tractor, whether bought. 
by a farmer or logger, is something just bought 
occasionally. He goes on to give an allustration 
—a purchaser of large quantities of goods for use 
in industry, then the Administrator would have 
the cause of action. 

Then there is a third unreported case I would 
like to call your Honor’s attention to, and that 
is Bowles v. Seminole Rock & Sand Company, and 
that was by the District Court for the Southern 
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District of Florida, and you get that in C.C.H., 
Paragraph 51122, and I am sorry that this opinion 
here does not tell what it was used for but it is 
very clear from the opinion what it is. This is 
an action by the Office of Price Administration and 
they dismissed on the ground that the Office of 
Price Administration didn’t have the right. 

“‘We will first take up the second count, con- 
sidering the two counts in inverse order. The 
Court is of the opinion that no cause of action 
has accrued to the Administrator for this excessive 
charge, assuming that it was excessive. As I con- 
strue the statute, the statute was aimed to give the 
ultimate consumer an action for three-fold dam- 
ages. It make no difference whether that ultimate 
consumer is a housewife purchasing a can of soup 
or the railroad purchasing a $100,000 Diesel en- 
gine. The object was two-fold. First, 1f the mer- 
ehant or middleman in purchasing from a [108] 
jobber or manufacturer was particeps criminis to 
the excessive charge, he could pass it down and 
would have been able to pass it down to the ulti- 
mate consumer, therefore it would have been in- 
iquitous to give him the right to recover three- 
fold damages when he was as deep in the mud as 
the manufacturer in the mire; but the ultimate 
consumer had no place to pass it on and no tempta- 
tion to pass it on, and therefore the ultimate con- 
sumer is who they mean ‘in the course of trade’ 
—the language is a little bit mixed here to me, of 
course, the way it is in my copy, I am not sure. 
“They could have used more understandable 
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language but I construe it to mean ‘ultimate con- 
sumer.’ In addition to that,’ then they go on to 
talk about the other. 

So we have three Federal unreported cases and 
one Federal reported case, and one New York ease 
of the Appellate Division of the Supreme Court of 
New York, expressly holding that in a case of this 
kind the Administrator does not have a cause of 
action, either in four of these cases, dismissing it 
when it is brought by the Administrator, and in 
the fifth holding that when the individual does 
bring it he is entitled to pursue it in the face of the 
objection that it belongs only to the Administrator, 
in addition to which we have at least two cases— 
and then of course we have the Glick Bros. ease, 
holding that the Administrator cannot bring the 
action—in addition to which we have other eases, 
two or three other [109] cases, where retailers were 
involved, and each holding that the Administrator 
has the right of action but using exactly the line 
of reasoning that excludes the Administrator in 
this case, and I don’t think they will have an 
array of authorities that anywhere near touches 
that. So we say that the Administrator does not 
have the cause of action. 

Now we come back to where I said I was; that 
is, if he does have a cause of action, is this docu- 
ment here in some way violated? And I take it 
that there is not any contention here. I haven’t 
gone over the other documents. I understand the 
rule to be that where they file a complaint and a 
pre-trial order saying that this is the particular 
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regulation we violated, that I don’t need to look 
at all other regulations. This covers machines and 
parts, and machinery services, and it says that 
only the machines, that is the term of machines. 
Parts means and is limited to products falling 
within the groups listed within Section 1390.32, 
Appendix A, and 1390.33, Appendix B; so we go 
back and search through Appendix A and Ap- 
pendix b and see if we can find this machine 
there. I will have to admit that I had a very hard 
time until I was enlightened by my friends. This 
is under several headings, and the first is prime 
movers, under head ‘‘(a) Prime Movers.’ I said 
to myself, ‘‘ Well, a tractor must be a prime mover,”’ 
and so I look in there and I find Diesel engines 
and gasoline engines for [110] tractors, and Diesel 
engines for aircraft, but I didn’t find tractors. 

Then I look in industrial and marine power ap- 
paratus, and I said, ‘‘Well, a tractor might be an 
industrial power apparatus,’’ and I could not find 
it there. 

‘‘Processing machinery and equipment,’’ but I 
could not find it there. 

Then the next heading was ‘‘Construction and 
Mining Machinery,’’ and I said, ‘‘ Well, certainly 
it is not there.”’ 

So I omitted that and went on, and one day 
tractors were not mentioned, and then it was called 
to my attention that it is under the one they are 
claiming. ’hey haven’t made this in their argu- 
ment but I understand they will be their argu- 
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ments—that it is listed under ‘‘Construction and 
Mining Machinery.”’ 

Well, tractors can be used, I suppose, and are 
used, as part of construction machinery, but when 
most of us think of tractors we think of machines 
that are used for other things, but under ‘‘Con- 
struction and Mining Machinery”’ is listed crawler 
and nonagricultural tractors. Well, there is no testi- 
mony in this case that this is an agricultural tractor 
or is not an agricultural tractor, except testimony 
that it was bought from a farmer, that the farmer 
had had it on his farm and it was adaptable to 
being used on a farm. Of course I will admit that 
the expression crawler and non- [111] agricultural 
tractors is subject to two constructions. It might 
be subject to the construction crawler tractors or 
nonagricultural tractors, or it might be subject 
to the construction crawler or nonagricultural 
tractors. You have to judge it both times in order 
to find out what it means, but it seems to me that 
where they have put this type of a machine under 
the heading of construction and mining machinery, 
and have said simply crawler and nonagricultural 
tractors, we won’t have a tractor to be within this 
type of construction of mining machinery. It must 
be both a crawler tractor and a nonagricultural 
tractor, and in this particular case I thmk it can 
well be said to be a crawler agricultural tractor 
because it was a tractor that was used on a farm 
and was adaptable to being used on a farm and 
was purchased, and there is no evidence in the 
case, generally speaking, as distinguishing between 
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what was an agricultural tractor and a nonagvicul- 
tural tractor. If I may say so, the general thought 
on the subject is this: That almost any kind of 
a tractor can be, and almost any kind of a tractor 
is used for agricultural purposes today from the 
very smallest to the very biggest. 

Then there is another point here in which I 
think their language is very ambiguous, and I have 
my doubts if it applies to this case, and that 1s 
they have a group of sections, 1390.2, subdivision 
(f) is one of the sections. [112] 

‘““Any sale or delivery at retail of a machine or 
part by a person other than the manufacturer 
thereof.’’ Of course, so far I don’t think there 
will be any contentions that we fall within that 
definition, because we are not a manufacturer. 

“Wor the purpose of this exclusion, a sale or 
delivery is deemed to be ‘at retail’ when made to 
an ultimate consumer, other than an imdustrial, 
commercial, or Governmental user.’’ 

Well, we are not a Governmental user. I 
don’t think it can be said we are a commercial 
user, and the question is whether we are an indus- 
trial user, and I will have to admit that in some 
senses logging use is an industrial use. In fact, 
I think that we can say that the word “industry” 
and also the word ‘‘commerce,’’ either of them 
used alone, embraces a lot of territory, and when 
vou say ‘‘industry’? and you don’t in any way 
modify it, you expect it to cover just about every- 
thing that people work at other than the provi-. 
sion for a livelihood. But while it has that broad 
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meaning it also has the more narrow meaning, 
and when you use the word ‘‘industry”’ along with 
the word ‘‘commercial,’’ it is clear that the word 
‘industry’? does not include ‘‘commercial’’ and 
the word ‘“‘commercial’’ does not include ‘‘indus- 
try,’’ and it has rather a narrow meaning then 
and it must be given its narrow meaning, just 
generally understood, to be the processing of food 
in factories where a large amount of capital and 
labor is used. [113] 

i have one case here, for instance—it is not an 
OPA or anything of that kind, but it illustrates 
this point, and it is State Ex Rel v. Smith, 111 
S.W. (2d) 518. This was an action to determine 
whether or not a certain tax was applicable to 
a street railway company. It was an electricity 
tax, and the statute provided that the tax should 
be upon the use of the electricity for commercial 
or industrial purposes. Now I would say that run- 
ning a streetcar system is Just as much an industry 
as running a logging establishment, and vet the 
Court held that it didn’t apply there; if the word 
‘“andustry’’ alone had been used, they said it had 
a broad connotation, but when they put the two 
in there it showed it was intended to be used in 
its narrow meaning. 

The Court said: *‘Industrial establishment con- 
notes a place of business which emplovs much labor 
and capital and is a distinct branch of trade.’’ citing 
Webster’s Dictionary; and, therefore, that if they 
had wanted to use it in this particular sense they 
would have used a broader term, and they gave 
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examples of broader terms, which I can’t reeall, 
but industrial, commercial or occupational, or 
things of that kind. 

And in another case, which has nothing to do 
with this subject, but, nevertheless, they refer to 
it, North Whittier Citrus Association v. National 
Labor Relations Board, 109 Fed (2d) 76. ‘They de- 
fine ‘‘Industrial activity commonly [114] means the 
treatment or processing of raw products in fac- 
tories.’? So it would seem here, if they intended 
to cover this type of a case, they would have de- 
fined retail a little different than they did here, 
industrial, commercial 0: Governmental. If a man 
uses it, buys it, | mean, an industrial or commer- 
cial user, but if a farmer buys it, even though a 
small farmer, he is an industrial or commercial 
user. 

Well, for those reasons, first, I don’t say this 
language covers it. Second, because if there is a 
cause of action it is not in the Administrator; 
and, third, because when we consider the price of 
the most nearly comparable item and add to it the 
spares—there is no evidence as to the lowest price 
of these spares that were therein and not except 
certain new ones that were on there—when we 
add these things that this man didn’t violate the 
ceiling. 

I am not going to discuss at length the question 
that vour Honor will not reach, unless you find 
there was a violation and the Administrator has 
the right to. I think your Honor is satisfied if 
there was one it was in good faith and without any 
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consciousness on his part that he was violating a 
ceiling. It so happens that while he and the man 
from Allis-Chalmers reached the same point they 
did it by different methods. That is, he didn’t 
take this new machine; he took the old machine; 
but he thought that the 55 per cent was applicable, 
not to the price in the East but [115] to the price 
at which it was sold in Eastern Oregon, and he 
roughly computed 55 per cent of that but at the 
appropriate price for the new things put in, and 
his labor. So if he did that it was well within 
bounds, and if your Honor should come to that 
point I am sure your Honor will agree with me 
it can’t be anything except a good faith violation. 

Mr. Wagner: In connection with the question 
he has a cause of action, your Honor, I really didn’t 
fee! as though there was any question about that 
in this case at all. The result is I haven’t done 
any exhaustive search on it, such as counsel here 
has. Some of those cases I am familiar with. Some 
of the decisions that he has quoted I am not. How- 
ever, I will say that there was for some period 
of time during the early stages of price control 
some question as to the language that has been 
used in this section of the Act, but I think that 
now concurrently there is practically no question 
about it in the minds of any of the Courts. 

The Glick case is the only case of its kind. There 
the Court held that the Administrator was confined 
in his cause of action only to the operations or 
sales of the black market type, and that [ know of 


L. G. Trullinger 127 


no decision that has ever followed it. A number 
of the decisions have but I don’t believe that any 
of the decisions have followed the Glick case, and 
it of course is on appeal. 

The Seminole Rock Company case, which coun- 
sel cited, [116] I am familiar with, where the aues- 
tion concerned gravel, the purchase of gravel, I 
believe, by a railroad company, which actually used 
and consumed the gravel in its operations of main- 
taining its roadbed, and the Court there held that 
the use was one of ultimate use and consumption. 
I believe that that case is on appeal, too, your 
Honor. 

My feeling about the thing is that we are en- 
tirely governed by the language of the statute, that 
the words ‘‘for use or consumption other than in 
the course of trade or business,’’ means personal 
use or consumption; that is, any use or consump- 
tion that is for anything other than personal use, 
would give the cause of action to the Administrator. 
The uses in the course of trade or business are the 
Administrator’s causes and they are for the ulti- 
mate use or consumption as the personal use or 
consumption gives the person a right of action, and 
I think that is the rule which many of the cases 
have followed which counsel has cited. The Chew 
case is an example of that. There the use was for a 
personal use or consumption. 

Now there are cases where there is a question 
about that. For example, a filling station oper- 
ator has purchased a pair of overalls to use where 
he is working at the filling station and employed 
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by the operator. Is that purchase of the overalls 
one for personal use or consumption, or is it in 
the course of his trade or business? I feel that in 
this [117] kind of situations, where there is a ques- 
tion, or there is a possible question, as to whether 
it is in one or the other, that the use or consump- 
tion, the immediate use or consumption is that 
which should govern, and that where he urges they 
are to run for the protection of the body, that 
the cause of action should le in the purchaser 
there. 

That is true also for example, with people who 
travel in connection with their business and they 
rent a hotel room. It is in the course of their busi- 
ness, and maybe they have an expense account 
which they charge their employers with. Is the 
privilege of sleeping in that room one for personal 
use or consumption, or 1s it in the course of trade 
or business ? 

Well, I think there that the immediate use is 
one for personal comfort; that the hotel room is 
used by the person himself; that he, therefore, 
should have the cause of action. 

That can be apphed to food, too. Where a per- 
son is eating and traveling for some concern, is 
the food to keep him alive and to keep him going? 
Is that used in the course of trade and business of 
that concern, or is it for personal use or consump- 
tion? And I don’t think that there should be 
any question about those situations. They are mat- 
ters of impersonal use or consumption and the pur- 
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chaser should have the cause of action m those 
eases, without question. [118] 

Now there are a number of cases here that have 
considered that language of the Act. One is Tropp 
v. Great Atlantic & Pacific Tea Company, where 
the purchases were at yretail—or where the pur- 
chases were at wholesale, and the Court holding, 
reading from the headnote, ‘‘The purchaser may 
not recover treble damages for payments made in 
excess of ceiling prices where the commodity is not 
purchased for use 01 consumption,’’ following the 
wording of the statute. 

Another case is Bowles v. Empire Packing Com- 
pany, concerning the ceiling above. Reading from 
the headnote here: 

‘“The action for treble damages under the Act 
may be brought by a purchaser only where he buys 
the commodity for use or consumption other than 
in the course of trade or business. Where these 
conditions are not met only the Administrator may 
bring such an action.’’ 

Another case is Bowles v. Curtis Candy Com- 
pany, where the purchase was the sugar for use 
in making the candy, and the Court holding that 
under the Act the Administrator is entitled to sue 
for the penalties prescribed therein where sales 
are made in violation of the Act were made in the 
course of trade or business, the purchaser being 
denied the right to sue under such cireumstances. 

And in Bowles v. Oecident, Northern District 
of California, decision by Judge Goodman, hold- 
ing that where [119] the defendant had sold meat 
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at prices of meat regulations the Administration 
was entitled to recover treble damages where the 
purchase was not for personal use or consumption. 

More particularly, Bowles v. Silverman, involv- 
ing a sale of equipment to a farmer, in the U. S. 
District Court for the District of South Dakota, 
decided March 9th, 1944, the Court holding, read- 
ing a little bit from the opinion. The Court quotes 
this section of the statute and says this: 

‘The wording of the statute, it seems to me, 
leaves no room for doubt that if the purchases in- 
volved here were made for use or consumption in 
the course of trade or business of the respective 
purchasers, the Admmistrator is exclusively au- 
thorized to bring this suit’’; holding that a pur- 
chase by a farmer of equipment for use on his farm 
activities was in the course of trade or business. 

Bowles v. Sieff is another case, U. 8. District 
Court for the District of Minnesota. 

Mr. Jaureguy: What is the name? 

Mr. Wagner: Bowles v. Sieff, May 4th, 1944. 

Mr. Jaureguy: You don’t have the citation? 

Mr. Wagner: No. It is Civil No. 7050. If vou 
ever want to use this book it is in 1 Opinions and 
Decisions, Office of Price Administration, at page 
1320, involving the sale of new rubber tires and 
tubes to dealers, holding that the use or consump- 
tion must be other than the course [120] of trade 
or business if the purchaser would have the cause 
of action. 

And likewise, in Bowles v. Denunzio; that is the 
Western District of Kentucky, May 18, 1944, in- 
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volving sales of citrus fruits and certain vegetables, 
holding that the sales, being for other than per- 
sonal use or consumption, the Administrator had 
the right of action. 

Now all of those cases are on the well settled 
principles that the use or consumption must be for 
personal use or consumption in order for the pur- 
chaser of the commodity to have a cause of action, 
and if the Court is interested in that question any 
further I will be very, very happy to exhaust the 
authorities on it. Those are all that I have here 
with me. 

Now in connection with the question as to whether 
or not the regulation applies, I don’t think there is 
any question about it. Counsel, in referrimg to the 
definition of a retail sale, or a sale at retail, is not 
taking into account the fact that that provision is 
put in the regulation for the specific purpose of 
classifications of sales of other commodities. ‘The 
regulation is either an inclusive one and covers such 
things as nuts, and bolts, and some items that’ ap- 
proach the hardware stage, and those sales at retail 
are governed by various provisions of the regulation 
and the definition is in there for that purpose, not 
for the [121] purpose of confusing this particular 
sale as to whether or not it is in the course of trade 
or business, or as to whether or not this sale is 
within the regulation. 

1 think counsel very definitely stated that crawler 
type tractors are within the regulation. I think he 
virtually concedes it. And then the evidence cer- 
tainly discloses that this is a crawler type tractor. : 
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Ordinarily a farm tractor is a wheel tractor. I 
think it is a matter of common knowledge, and the 
tractors are so classified by the Office of Price 
Administration, and farm tractors ordinarily have 
wheels on them and it is the industrials that ordi- 
narily do have the crawlers on. However, there 
are a lot of crawler tractors being used by farmers; 
we all know that; and just because of the fact that 
the trade has classified them one way and that 
classification has been followed by the office in 
fixing the prices, I would say had no bearing what- 
soever on whether or not a particular tractor is 
within or without the regulation. As to the sale 
itself, if the Court feels that the gasoline, or the 
ignition type of oil burner of October, as the evi- 
dence disclosed as the comparable type of equip- 
ment, the most nearly comparable type of equip- 
ment by which the price of this particular machine 
should be gaged, it certainly can use that price, and 
if it decides that the new price of a full Diesel is 
the more comparable it certainly can use that price 
in arriving at the price. [122] 

We have brought forth the evidence. We feel 
that the most nearly comparable is the one. If the 
Court feels it is the other way, of course the Court 
ean make its decision accordingly. We are giving, 
of course, full credit for the two pieces of equip- 
ment that the evidence discloses were attached to 
the machine. 

In connection with the other matters that the 
defendant has sought to introduce here, I don’t 
believe that the Court should in any way consider 
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that in arriving at the price. In the matter this 
enarantce here is a very logical thing. If there is 
an express guarantee, and if all of the worn or 
Missing component parts of this machine have been 
replaced, I see no reason why a guarantee should 
not be forthcoming. ‘The fact of the matter is, and 
the evidence discloses, that the machine wasn’t in a 
workable condition. It would not perform and it 
didnt perform, and it had to be repaired, and the 
man was left without any recourse against the 
seller on the basis of a guarantee. He had nothing 
there to look back to the seller for in exacting or 
extracting the particular price that he did. The 
evidence of repairs date back tv a year previous to 
the time of sale. They were intermittent repairs. 
and naturally a heavy piece of equipment, in doing 
the load, in doing the work that it was made to do, 
. would necessitate a whole lot of repairs and I be- 
lieve just not because of the fact that the regulation 
[123] excludes the consideration of that evidence 
alone but because looking at the thing from the 
purely logical standpoint I don’t think that evi- 
denee should be considered at all. 

Going to the regulation, however, the price that 
is accorded the machine is dependent upon there 
being an express and a binding guaranty, and in 
this case it is conceded, admittedly so, that there 
was none. 

We feel, in conclusion, that regardless of which 
machine is found by the Court to be the most com- 
parable with the fact that there was no guarantee, 
and that the buyer had no recourse whatsoever, 
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should relegate the price to the 55 per cent price 
of whichever machine the Court finds is the most 
comparable. 

The Court: What did you say back there about 
{en minutes ago, about the two pieces of equipment 
that were attached to it? 

Mr. Wagner: What are they? 

(Mr. Joy and Mr. Wagner here conversed 
in undertone.) 


Mr. Wagner: There was an armor guard 
bumper, and a bull or pull guard. The armor 
guard is recorded at the price of $85.00, and I 
believe there was testimony to that effect. ‘The 
testimony on the hook was—was it $17.50? 

(Mi. Joy here conversed with Mr. Wagner 
in an undertone.) [124] 


Mr. Wagner: Well, we originally conceded that 
it had a value of $25.00, and we will certainly be 
willing to go that far with the thing. That was 
an original concession. That was made at the 
time I believe that this matter was first called to 
Mr. Joy’s attention, and we are willing that that 
be the price to apply to that. : 

The Court: How does that enter into the eal- 
culation ? | 

Mr. Wagner: Well, it is in addition to the com- 
parable new price, so that it would be an addition 
to the $4240, of which total 55 per cent should be 
ceiling price. Is it forty-two fifty or forty-two 
forty ? 
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My. Joy: Forty-two forty. 

Mr. Wagner: Of the full Diesel? 

Mr. Janreguy: Forty-two fifty. What about 
these 18-inch shoes that you had testimony on, 
$295.00 ? 

Mr. Wagner: ‘hese are merely replacement 
parts, as far as | am concerned. 

Mr. Jaureguy: The original was—don’t take 
thts. 

Mr. Wagner: {f don't know. Was there some 
testimony on it? 

My. Jaureguy: $295. 

Mi. Wagner: Over and above the cost of the 
15-inch standard shoes? 

Mr. Jaureguy: That is all he said. You asked 
hur. what it would cost, and he said $295. [125] 

Mr. Wagner: Well, L£ think that the burden 
would be upon you, if there was any. We are not 
conceding—we are taking the position that replace- 
ment parts that were purchased for this machine 
are not to be allowed as extras. Now if there are 
any parts that should be regarded as extras, why, 
I certainly think the defendant has the burden of 
showing that. We have shown everything that— 
we are willing to concede the $25.00, because of an 
original admission, although the testimony was 
$17.50, I think. 

The Court: I have to reserve decision because 
it is new to me, and if you want to add anything to 
what you have said, Mr. Wagner, you may send 
it to me by mail right away. You didn’t say 
whether—you said you had always taken it for 
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granted that there was no question, but under facts 
like this that the Administrator was a proper party 
plaintiff. Did vou mean by that that you are not 
familiar, for instance, with these two cases that Mr. 
Jaureguy cited? He cited one tractor case and 
cited one farmer case, which seemed to be pat cases. 

Mr. Wagner: No. I am not familiar with the 
farmer case that he cited. J would like to have 
opportunity to look at it. 

The Court: All right. 

Mr. Jaureguy: JI don’t like to say this but of 
course it was in the pre-trial order. This question 
was involved, and [126] Mr. Joy and I discussed it 
twice, and we explained each other’s theories, and 
I gave him the cases I had at that time. I think it 
is just a case where my friend, Mr. Wagner, just 
came into this case, when he was, however, there, 
and he wasn’t prepared for that, which is all right, 
but I don’t want the impression to be gotten—I 
don’t think it is deliberate; I know it is not de- 
liberate—the impression to be gotten that I haven’t 
given full disclosure at the pre-trial of what I was 
going to contend. I gave quite a talk here. It may 
not have been intelligible, but it was explained to 
Mr. Joy afterwards. 

‘The Court: J know that. 

Mr. Jaureguy: I wonder if I may say one more 
word? That is, he cited a lot of eases. I tried to 
follow them. If I followed them correctly, there was 
only one case that was like this case. All the rest 
of the cases, of course, stated good law under my 
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theory, and there was only one case where somebody 
used it all which they used in connection with some 
occupation where they thought there could be a 
cause of action by the Administrator. 

The Court: Now, you see, nearly always it seems 
there is one Government Agency which is the major 
litigant in this court. A few years ago there were 
four or five hundred war risk cases pending here, 
and right now the OPA is the major litigant, 
numerically { think with thirty or forty pending 
[127] OPA cases, where they appear as plaintiff 
in nearly all, and with which I am charged in the 
division of the calendar with responsibility. That 
means the Government is nearly always in those 
fields that are being extensively litigated. It has 
one or more people specializing in that field. So 
Mi. Wagner said that he had never understood 
there was any authority, such as you have cited and 
argued. Working all the time in that field, that 
caught my attention. He didn’t mean—I don’t 
mean to say he didn’t mean you had taken any- 
body by surprise. He meant that he as head En- 
forcement Attorney here—I really forced him into 
this case—had never heard of these cases. If he 
hadn’t I want him to get familiar with them, be- 
cause I want his views on them, because the point 
you raise 

Mr. Jaureguy: You might dismiss a lot of these. 

The Court: I don’t know how serious it is, now 
that the statute has been amended, but the point of 
course is a serious point. Who has the first right 
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to sue now under the amendment for the first thirty 
days? 

Mr. Wagner: In situations where the use or 
consumption is other than in the course of trade or 
business the purchaser there has the right to sue 
for the first thirty days. 

The Court: He has the thirty-day right? 

Mr. Wagner: Yes. Then of course the cause 
is, your Honor, one having a dual right either in 
the purchaser or [128] the Administrator. 

Mr. Jaureguy: An action by the Administrator 
would bar the purchaser. A judgment in favor of 
either, again I would say, would also bar the Ad- 
ministrator. I think it would work both ways. 

The Court: Alva, will you gather everything up 
and keep it overnight? All right, Gentlemen. 
Thank you. 

(Thereupon the foregoing hearing was con- 
cluded at 5:20 o’clock P.M.) [129] 


(‘Title of District Court and Cause. | 
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J, Alva W. Person, hereby certify that I reported 
in shorthand all of the proceedings had upon the 
trial of the case of Chester Bowles, Administrator, 
Office of Price Administration, Plaintiff, v. L. G. 
Trullinger, Defendant, Civil No. 2403, on Monday, 
November 13, 1944, before the Honorable Claude 
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McColloch, Judge; that I thereafter prepared a 
transcript from my shorthand notes so taken, and 
the foregoing and hereto attached 123 pages, num- 
bered 7 to 12,, both inclusive, contains a full, true 
and correct record cf all of the evidence given and 
proceedings had upon said hearing. 


Dated at Portland, Oregon, this 3rd day of 
March, A. D. 1945. 
ALVA W. PERSON 
Court Reporter [130] 


[Endorsed]: No. 11013. United States Circuit 
Court of Appeals for the Ninth Cirenit. Chester 
Bowles, Administrator, Office of Price Administra- 
tion, Appellant, vs. L. G. Trullinger, Appellee. 
Transcript of Record. Upon Appeal from the Dis- 
trict Court of the United States for the District 
of Oregon. - 


Filed March 21, 1945. 
PAUL P. OBR 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Cireuit. 
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In the Cireuit Court of Appeals of the United 
States in and for the Ninth Circuit 


No. 11013 


CHESTER BOWLES, Administrator, Office of 
Price Administration, 
Appellant, 


L. G. TRULLINGER, 
Appellee. 


STATEMENT OF POINTS 


On the appeal taken in the above entitled action 
the appellant, Chester Bowles, Administrator of the 
Office of Price Administration, will urge and rely 
upon the following points: 

1. That the District Court erred in failing to 
find as a fact that the defendant sold to Earl Gil- 
more and the said Earl Gilmore purchased from the 
defendant for use or consumption in the course of 
trade or business a tractor and other personal prop- 
erty subject to Maximum Price Regulation No. 136 
at a price in excess of the maximum permitted by 
said regulation for said tractor and other personal 
property. 

2. That the District Court erred in finding as a 
fact that the said Earl Gilmore purchased said 
tractor and other personal property from defendant 
otherwise than for use and consumption in the 
course of trade or business. 

3d. That the District Court erred in concluding 
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as a matter of law that the right of action arising 
as the result of the sale of said tractor and other 
personal property to the said Earl Gilmore at a 
price in excess of that permitted by said Maximum 
Price Regulation No. 136 was not vested in the 
appellant. 

4. That the District Court erred in holding that 
the sale of said tractor and other personal property 
was not covered or governed by said Maximum 
Price Regulation No. 136. 

39. That the District Court erred in failing to 
hold that the sale of tractor and other personal 
property was covered and governed by said Maxi- 
mum Price Regulation No. 136. 

6. That the District Court erred in finding that 
the price at which said tractor and other personal 
property was sold by the defendant to said Earl 
Gilmore, to wit, $2800.00, was not in excess of the 
maximum price permitted by said Maximum Price 
Regulation 136. 

7. That the District Court erred in concluding 
as a matter of law that the said defendant had not 
violated said regulation by making said sale. 

8. That the District Court erred in concluding as 
a matter of law that the defendant was entitled to 
judgment and that appellant was not entilted to 
recover. 

9. That the District Court erred in dismissing 
the action. | 

10. That the District Court erred in failing to 
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grant judgment in favor of appellant in accordance 
with the prayer of complaint on file herein. 
HERBERT H. BENT 
Acting Regional Litigation 
Attorney 
F. E. WAGNER 
District Enforcement 
Attorney 
Attorneys for the Appellant 


[Endorsed]: Filed May 29, 1945. Paul P. 
O’Brien, Clerk. 


——{____— 


[Title of Circuit Court of Appeals and Cause. ] 
DESIGNATION OF RECORD 


Appellant herein designates the entire certified 
transcript, including all exhibits, to be contained 
in the printed record on appeal herein. 

HERBERT H. BENT 
Acting Regional Litigation 
Attorney 
F. EK. WAGNER 
District Enforcement 
Attorney 
Attorneys for the Appellant. 


[Endorsed]: Filed May 29, 1945. Paul P. 
O’Brien, Clerk. 
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ORDER 


The parties hereto having by stipulation so agreed 
it is now by the Court 

Ordered: That in printing the transcript herein 
the Court omit Exhibits No. 2 and No. 3 in the 
Court below, but that said exhibits may be consid- 
ered by this Court on this appeal as fully as though 
printed. 


cde ane 12, 1945. 
FRANCIS A. GARRECHT 
Circuit Judge 


[Endorsed]: Filed June 12, 1945. Paul P. 
O’Brien, Clerk. 


—______. 


[Title of Circuit Court of Appeals and Cause. ] 
STIPULATION 


It is hereby stipulated and agreed between the 
above entitled parties by and through their re- 
spective attorneys that defendant’s exhibits num- 
bered 2 and 3 may be omitted from the printed 
record or transcript on appeal herein but that said 
exhibits may still be considered by the Court as a 
part of the record on said appeal. 
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In accord with the Designation of Record herein 
on file, all exhibits will be contained in said printed 
record on appeal, save and except as hereiabove 
indicated they be omitted. 

HERBERT H. BENT 
F. E. WAGNER 

Of Attorneys for Appellant 
NICHOLAS JAUREGUY 

Of Attorneys for Appellee 


[Endorsed]: Filed June 12, 1945. Paul P. 
O’Brien, Clerk. 


